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which is Page 7 of 16. Would you say that flow path
is cutting through those corn rows?

A. Yes, it is.

Q. And finally, photo No. 14,‘you were asked
about that. Let's go back to photo No. 13,.I'm
sorry, photo No. 13 which is at Page 14 of 16 of
aﬁtachment'4.

You were asked about runoff from the

cornfield that might add to the discharge to the

culvert. Do you recall that?
A. Yes, I do.
Q. Now, 1if water is running off of the farm

field onto the CAFO, onto the feedlot, would that
make it more or less likely that manure would run off

the feedlot?

A. More likely.
Q. And how s07%
A. Tt would contribute flow to the flow, which

is already emanating from the feedlot.
‘MR. RYAN: Thank you very much. Those are
211 the guestions I have.

RECROSS-EXAMINATION

. BY MR. McAFEE:

0. I believe just a couple of questions on

recross, Mr. Sena.
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Mr. Sena, regarding the issue of the

cleanliness of the pens--1'1l1l call it that--1 believe

“you just testified that you belileved the cleanliness

of the pens--that they were well kept and clean, and
you testified as to you thought t+hat was related to

the health of the animals?

AL Yes.
Q.' Tell me what's the basis for that testimony.
A. Tt redﬁces foot disease or other pathogens

passed through manure.

Q. Did Mr. Vos tell you that's why.he kept the
pens clean?

A, No.

Q. But keeping the pens clean and free of
manure, is that what you're referring to aé far as
pen cleanliness, keeping the manure cleaned up £rom
the pens?

A. Yes.

0. And is it your-- It's your conclusion that
that would be for the health of the animals?

A. Yes.

Q. Wouldn't that also impaét enﬁirqnmenﬁal
compliance in that the manure is cleaned up and not
there fér rﬁnoff?

A. Tt's nearly impossible to clean all the
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mahure off-th@ lot.

Q. Okay. But your testimony that it's

‘regarding the health of the animalsf doesn't it also

affect envi;onmentai compliance when you keep the

manure cleaned up?

A, It could.
0. Is that a yes?
A, It is a yes, but it's really hard to clean

it all off.
Q. Okavy. I understand that; What's .
the—~agéin, I've already asked.
MR. McAFEE: I have no further guestions on
that issue. Pardon me, Your Honor.
(Short pause.)
Q. Mx. Sena, there's been--you were asked a

gquestion about--1I pelieve it's photo 13 and the

drainage.
A. Yes.
Q.' Is it your testimony that the water from the

rcornfieid that we see in photo 13 wou;d go through
tﬁe feedlot?

A. Tt probably doesn't go through the feedlot,
but it washes down to thé right-hand side of the
photo into the road-side ditch. Maybe a small

portion does go through the feedlot.
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Q. I just want to make sure I understaﬁd.
You're not testifying that the runoff from the
cornfield itself goes through the feedlot except for
maybe a small portion? |
A. Yes.

MR. McAFEE: I have nothing further, Your

Honor.
THE ADMINISTRATIVE LAW JUDGE: Mr; Ryan?
MR. RYAN: ©Nothing furfher, Your Honor.
THE ADMINiSTRATIVE LAW JUDGE: Okay. Thank
you, Mr. Sena. I appreciat@'your testimeny. T want

to advise you because you might be call@d‘back—~
it's possibie——not to discuss your tesﬁimony with
anybody until this proceeding is Completelyr
concluded.

Thaf leads me to another point. "I notice
there are several other people in the courtroom heref
I assume some of them are witnesses and not all
observers. It might be an issue~4sometimés it is--
where counsel wants witnesses sequestered so that
they don't have the benefit of listening to previous
testimohy. If it's not a problem for counsel, then
it's obviousiy not a problem for ﬁe.

MR. RYAN: -Well, Your Honor, we have--one

witness 1is in the courtroom right now, and it's our
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client, Mr. Pollard. He is with us at counsel table,
as I believe we're entitled to. The other people
here are not witnesses.

THE ADMINISTRATIVE LAW JUDGE: Neone of them?

MR. RYAN: None of them. I don't‘know who
the person is in the baék. He's not with us.

We would actually, however, reguest that fhe
witnésses be sequeétered. In other words, that
Respondent’'s witnesses not be allowed in the
courtroom during other testimony; save Mr. Vos, of
coursé. | |

MR. McAFEER: Your Honor, that's fine with
us. Mr. Vos, as a\party, can be here. Mrs. Vos will
not be testifying.

THE ADMINISTRATIVE LAW JUDGE: Yes.

MR. McAFEE: VWe will make sure when it comes
to our case that our witnesses remain outside

THE ADMINISTRATIVE LAW JUDGE: Okay. Great.

T didn't know the case was that interesting. I saw
someone come ‘in. it's guite a crowd, so to speak.
Go ahead. You can step dewn, sir.

(Witness excused.)
‘THE ADMINISTRATIVE LAW JUDGE: Ready for
your next witness, Mr. Ryan--Mr. Breedlove?

MR. BREEDLOVE: Can we go off the record for
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just a second?
(Off-the-record discussion.)
’MR. BREEDLOVE: Next witness is Steve
?ollard.,
STEPHEN ROBE?T POLLARD,

called as a witness by counsel for the Complainant,

" being first duly sworn by the Administrative Law

Judge, was examined and testified as.followé:
THE ADMINISTRATIVE LAW JUDGE:. State your
name and spell it as you saw Mr. Sena do, please.
THE WITNESS: My name is.Sﬁephen Robert
Pollard, S-T-E-P-H-E-N R-O~B-E-R-T P-O~L-L-A-R-D.
THE ADMINISTRATIVE LAW JUDGE: Mr. Breedlove,
go ahead.
MR. BREEDLOVE: Thank you, Yéur Honor.
DIRECT EXAMINATION
BY MR. BREEDLOVE:
Q. What's your educational background?
A. T receivea,a Bacﬁelor_of Science in
environmental sciénCe,.and I have also received a

Master of Science in environmental sclence.

Q. For whom do you work?
A. I work for the EPA.
Q.  And how long have you worked for EPA?

A. Approximately 10 years.
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Q. What is your cﬁxrent poesition Qith EPRA?
A. My current position 1is as tﬁe Animal Feeding
Operation and Concentrated Animal Feeding Operation

Coordinator for Region 7.

Q. How lbng have you been in this-position?

A. Approximately four years.

0. What  have been your dﬁties in this position?
A. I serve as compliance officer for Clean

Water Act céses, specifically CAFOs and AFOs, AFO
being short for Animal Feeding épezation. I serve as
a coordinator for CAFC/AFO issues related to
compliance and enforcement within the region, and I
work directly with states in the‘region.

0. Mr. Pollard, in-your poéition as CAFO

coordinator, have you had an opportunity to visit

animal feeding operations?

A, Yes, I have.

Q.l ‘How many animal feeding operations would you .
say you've been to?

A. I;V@ been to approximately 20.

Q. "And how many cases have you worked inyolving
animal feeding operations?

A. I've been involved with approximately 80 to
90.

Q. In your duties as environmental~-as the
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aﬁimal feeding operations coordinator, were'you
involved with Mr. Vos' feeding operation?

A. Yes, I was the compliénce officer for
Mr. Vos' case.

Q. Now, fpilowing the EPA's inspection of

‘Mr. Vos' feedlot, what is usually the next step in

regard to analyzing the iﬁspection report?

A, The inspection'is-completed by the
inspector, fhey'll draft a report, generate the
report and that's transmitted to where T work. BAnd
thét is the water enforcement branch of the EPA.

I then-- The inspections are assigned to a
compliance officer, and the compliance officer then

reviews that report.

0. And were you assigned the Lowell Vos feedlot
case”?

A. Yes, 1 was.

Q. The inspecﬁion report; Mz.lPollard, did you

transmit a copy of that inspection report to Mr. Vos?
A. Yes, we did transmit the report.
Q. Did you receive any compiaints from Mr. Vos
regarding the findings in that repozt§
A, I received none.
0. Mr . ?ollafd; afterlyou received the'CAFO

inspection report, what is typically the next step in
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action?
A. I reviewed the data gathered; the facts
presented in it, any conclusions that were made by

the inspector again to make a compliance

determination as to whether or hot there are any

.issues specifically related tolviolations or

noncompliance with Clean Water Act and begin to-
gather additional information that perhaps was not
included in the inspection report.

Q. What sort of‘information that was ndt‘
inciuded in the inspection report did you first

evaiuate?

144

A. Well, with feedlots the big issue is runoff.

And so one of the things I always like to establish
is topegraphy, where‘it‘s located relative to the
surrounding topography.‘ So I look ét things like
USGS topographic maps, aerial photographs, and that
type of thing.

Q. pid you look at tqpogzéphic maps'in this

instance?

A. Yes, I pulled the USGS topes for Mr. Vos'
facility.
Q. And are those topo maps included as

Complainant's Exhibit No. 7 and No. 87
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AL That's correct.

Q. What determinationSW—l What evaluations did
vou maké using these topo maps?

A. Upon locating Mr. Vos' facility on.the
specific guadrangle--in this case Vos'_facility is on
two guadrangles--I then basicaliy looked at the
contours that USGS has for that area and assess where
he was relative to the adjacent'ﬁnnamed ftributary.

Q. Did you make an evaluation as to the
topography around the Lowell Vos feedlot?

A, Yeah. - In looking at-it, it basically
confirms what the inspection report cpncluded, that
he's located on top of the ridge or hilltop,
basically, and the runoff is going off that hiiltop!

Q. pid you make any @eterminations in regard to
the elevation of the feédlot versus the unnamed
tributary?

A. Yes. In looking at the map, they provide
elevations, and 1 was able to take the contours from
the area within Mr. Vos' boundary of his feed1§t and
I also looked at the conteours along the unnaméd
tributary. By reviewing those, I was able to
determine that there's a slope or argradient that
exists between his lot and the unnamed tributary.

Q. How would you describe that gradient?
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A. Ha's on tép of the ﬁiil, and the tributary
is at a much lower elevation. And runoff is going
to--or runoff will flow downhill towards the unnamed
tributary.

Q. Did you make any determinations as to what
sort of elevation changes there were between the
feedlot and Mr. Vos' place?

A. " From looking at it, it varies depending on

what point of the unnamed tributary you look at. I

would say it was a 50- to 60-foot decrease in
elevation from his feedlot to porticons of the unnamed
tributary.

Q. Thank you. ‘Mr. Pellard, T would like to
focus your attention to Complainant's Exﬁibit No. 1.

Can you please identify for the record--please

ddentify Complainant's Exhibit No. 1.

A.  Complainant’'s Exhibit No. 1 is‘an aeriai
photograph that I utilized, basically seeing Qhat the
topographic map was showing and wﬁét Lorenzo's report
was showing. And I wanted to begin to assess what
that was--what that looked like at other times of the
year ér\other Years.

So I looked at this photograph. This is
a--Mr. Vos' feedlot and the unnam@d tributary and

Elliot Creek in the year 2002.
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Q. And from whom did you obtain this image?
A.  This image was compiled and taken by the
Towa Geological Survey.
Q. Mr. Pollard, in your daily work do you

typically analyze aerial photography?

 A. I use aerial photography in all of my CAFO
cases.
Q. Have you'received any training in aerial

photogfaphy interpretation?

A. Yés, I hava.

0. How many photographs have you eﬁaluated'or
analyzed in your 10 years at EPA?

A. I would say it's thousands.

Q. Thénk you. Again; focusing our attention on’
Cémplainant's Exhibit'No. 1--

MR.,EREEDLOVE: Your Honor, pursuant to the
prehearing conference we had, EPA went ahead and had
Mr. Pollard mark some thinés on Complainant's Exhibit
No. 1 Pollard, which ié‘inc1ud@d in the exhibits.

BY MR. BREEDLOVE:

Q. Mr. Pollard, could I focus.your attentibn on
C;mplainant's Exhibit 1 Pollard..

A.‘ Yes;

o. Could you pleaé@ describe what the yellow

arrows are described in this photograph.
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A. Yellow arrows indicate the direction of
chaﬂnelized flow paths-~the direction of flow relaﬁed
to the.oﬁserved chann@lized flow paths that I saw in
the image: |

Q. Did you place these yeilow markings on this
exhibit? |

A. Yes, I did.

Q. ~ Mr. Pollard, did you come to any conclusions
;egarding-the flow paths?

A. Well, in analyzing tge asrial photograph
it‘s clear that channelized flow exists coming off
the lot from multiple forces of Mr. Vos' facility.

And I basically identified those points and the

channelized flow paths‘on the photo.

Q. Mr. Pollard, do the yellow dots--what do
they signify in Complainant's Exhibit No. 1 Pollard?
A. Those are the points at which runcoff leaves

the feedlot and enters the channelized flow paths.

Q. Did you place the yellow dots on the flow
path?

A. Yes, I did.

0. Did you draw any conclusions in regard to

the flow paths on this map versus perhaps ' the
analyseé in the inspecticn report?

A. It reaffirms the conclusions that the
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inspection report had made regarding discharge points
coming off the lot, predominantiy the northwest--the
north, the south.

MR. BREEDLOVE: Your Honor, at this time I'd
like to requeétrthat Complainant's Exhibit No. 1
Pollard be moved into the record.

THE ADMINESTRATIVEiLAW‘JUDGE: I didn't
think that was in dispute.

MR. BREEDLOVE; " These were new markings.that
weren't in the prehearing éxchang@.

MR. McAFEE: No objectién.

.THE ADMINISTRATIVE LAW JUDGE: All right.
Complainaﬁt's Exhibit 1 is édmitted which includes
the markings.‘ There's no other version without
markings, cérregt, other than the prehéaring exchange
which is not part of this record anyway;'correct?

MR. BREEDLOVE: Your Honor, included in the
exhibits yQﬁ have there is an unmarked copy and then
also a marked copy. So I believe in the binder you
have there you have Complainant's Exhibit 1, and then
Complainant's Exhibit 1 Poliérd Eas been marked with
the markings. There is a clean copy and marked copy.

THE ADMINISTRATIVE LAW JUDGE: I'm sorry.

Okay. Thank you.
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(Complainant's Exhibitkl Péllard
was received in evidence.)
BY MR.\BREEQLOVE:
Q. .Mr. Pollard, in Complainant's Exhibit 2
Pollard, Complainant's Exhibit 2 Pollard,
Complainant's Exhibit 4 Pollard and Complaiﬁant's

Exhibit 6 Pollard, each of these aerial phoéographs,

did you place yellow markings on these exhibits?

A, Yes, 1 did.
Q. Okay. What was the intent in placing these
markings on these exhibits?

A. Again, it was to document the channelized

fiow paths that I was able to observe from the aerial

photograph, as well as document the direction that
those flow paths went in as they flowed to the

unnamed tributary.

Q. For each of those exhibits we jgst
described?

A. That is correct.

Q. Mr. Pollard, please focus your attention on

Compléinant's Exhibit‘Z Pollard.
A, Yes.
Q. Please identify this exhibit for the Court.
THE ADMINISTRATIVE LAW JUDGE: We're on 2

Pollard?
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MR. BREEDLOVE: Yes, Your Honor.

A. This is the same area as Complainant's
Fxhibit 1 Pollard and is a 2004 aerial photograph of
tﬁat area.

BY MR. BRﬂEDLOVE:

0. And from whom did you obtain this aerial

image?

A. That-image cameAfxom the U.38. Department of
Agriculture.

Q. And, Mr. Pollard, could you please describe

the yellow.arrows to the north in that Complainant's
Exhibit 2 Pollard.

A. These érrows identify the same-channeliied
flow path that existed in the previous photo, Exhibit
1, again shows or documents the direction of
channelized flow comiﬁg off Mr. Vos' feedlot down to
the unnamed tributary.

Q. Please describe the yellow markings to the
éouthernrportion of the lot on Coémplainant's Exhibit
2.

A, These marks identify——there are five points
from the feedlot that appear to b@-the points of
discharge or thé poiﬁts at which.runoff leaves the
site and then flows into the channelized flow path

south of the facility, which then flows down to the
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unnamed tributary.

Q. Did you compare these with the aerial
photograpﬁs from Mr. Lorenzo's inspection in the 2002
aerial photograph?

a. I reviewed both of them, yes.

Q. And what were your conclusions in this
regard to comparisons?
| A. The drainage patterns that I'm observing in

this photograph is the same drainage patterns that

were documented in the inspection report.

MR. BREEDLOVE: Your Honor, move for
Complainant's Exhibit 2 Pollard.to be moved into the
record.

| MR. McAFEE: N¢ objection.
THE ADMINISTRATIVE LAW JUDGE: Okay. it's
admitted, Complainant's Exhibit 2 Pollard.
(Complainant's Exhibit 2 Pollard
was reéeived in evidence.)
BY MR. BREEDLOVE: |
Q. Mr. Pollard, focus your attention on

Complainant's Exhibit 3 Pollard.

A, Okay.

0.  Can you please identify this exhibit for the
Court.

Al This is an aerial photograph of Mr. Vos'
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feedlot, unnamed tributary to Elliot Creek that was
taken in 2005.

0.  Mr. Pollard, did you analyze the flow paths

in this exhibit~--

A, Yes.

Q. ~-Complainant's Exhibit No. 3 Polléﬁd?

A Yes.

Q. What were your conclusions in reéard to this

exhibit?

A. Same conclusions as before. This one
agtually is ciearer and. it's evidence of the
channelized flow paths. The arrow indicates the
direction of flow in those channelized flow paths,
and there are discharges from the samé points from
Mr. Vos' feediot occurring.

Q. Mr. Pollard, you mentioned that this was—--in
your testimony just now you mentioned that this oﬁe
waé clearer. Can you please describe what you meant
by "this one is clearer."”

A. The evidence-- If you look at the runoff

coming:  off the southern feedlot, the southern portion

of the feedlot, the channelized flow path emanating
from the point just below the name "Lowell"™ in
"Lowell Vos feedlot," it's clear that there's a

channelized flow path coming off of there flowing
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south and then turning and flowing in a westerly

.direction.

MR. BREEDLOVE: Thank you, Mr. Pollard.

Move for Complainant's Exhibit 3 to be moved into

evidence.

Mﬁ. McAFEE: No objection.
THE ADMINISTRATIVE LAW JUDGE: Okay.
Complainaht‘s Exhibit 3 Pollard admitted.
(Complainant's Exhibit 3 Pollard
was received in evidence.)
THE ADMINISTRATIVE LAW JUDGE: Mr..Pollaﬁd,
I take it when ybu just reférred to that channel, the

runoff being clearer, yéu actually didn't mark the

yellow lines on the channel. The channel is below

those yellow arxoﬁs; correct?
THE WITNESS: That's correct.
THE ADMINESTRATEVE LAW JUDGE: Go ahead.
BY MR. BREEDLOVE: |
Q; - Mr. Pollard, on all thé exhibits that Qé've
looked at in regard to your yellow lines, what was
the purpose in placingrthe iines just off of the
actual flow paths?‘ |
A. It was to allow for the actual_flow path to
be observed, the image. If Ilput the line on there,

you wouldn't be able to see the channelized flow

PETERSEN COURYT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-659%




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

‘155
path.
MR. BREEDLOVE: Thank you, Mr. Pollard.
Complainaht‘s Exhibit 3 Pollard was moved
intoe evidence?
THE ADMINISTRATIVE LAW JUDGE: Yes.
MR, BREEDLOVE: Thank yoﬁ.

BY MR. BREEDLOVE:

Q. - Turn to Complainant's Exhibit No. 4 Pollard,
'pléase. |

A. bkay.

Q. Could you pléase identify this Cbmplaiﬁant's

Exhibit 4 Pollard for the record.

A. Complainant's Exhibit 4 Pollard is the same

_aerial photograph as the previous exhibits I've

discussed. It includes the Lowell Vos feédlot, the
unnamed tributary and Ellict Creek.
Q. Mr. Pollard, when you saild it was‘the same

image, did you mean it was taken in the same year?

A. No, I'm sorry, this was taken in 2006.
Q. Did you mean if was the same area?

A. Same area, yes; that's correct.

Q.‘ Can you please explain to us the veillow

markings on Complainant’'s Exhibit No. 4 Pollard.
A. Again, they are arrows indicating the

channelized flow paths leaving Mr. Vos' feedlot and
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fiowiﬁg to the unnamed tributary.

Q. Did you come to any conclusions in reviewiﬁg
this Complainant's Exhibit No. 4 Pollard?

AL Again, it‘provid@s clear evideﬁce in the
form of channelized flow paths coming directly from
Mr. Vos' feedlot and flowing down to the unnamed
tributary. Any runocff leaving Mr. Vos' feedlots will
enter those flow paths.

“MR. BREEDLOVE: Your Honor, I move for
Complainént's Exhibit No. 4 Pollard to be moved into
evidence.

MR. McAFEE: No objection.

THE ADMENISTRATEVElLAW JUDGE: 4 Pollard 1s
admitted.

(Compiainant's‘gxhibit 4 Polliard
was received in evidence.)
BY MR. BREEDLOVE:

0. Mr. Pollard, one last aerial photograph to
look at now, Cémplainant‘s Exhibit No. & Pollard.

A. ‘ Okéy.

Q; Mr. Pollard, can you please d@scfibe the
marks you put on this exhibif.

A. Again, T placed.the vellow arrows
designating.direction of flow from Mr. Vos' feedlot

through channelized flow ?aths that flow down to the
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unnamed tributary.
Q. Did you draw any conclusions from analyzing

this aerial photograph?

A. Yes.
0. What are those conclusions?
A, Again, there are seven poilnts for which

runcff is exiting the site entering.channelized flow
paths. From those seven points runoff will flow and
enter the unnamed tributary.
MR. BREEDLOVE: Could we please move
Complainant'erxhibiﬁ No. 6 Pollard into the record.
MR. McAFEE: No cobijection.
THE ADMINISTRATIVE LAW JUDGE: Compléinant‘s
Exhibit No. 6 Pollard is admitted.
{Complainant's Exhibit 6 Pollard
was received ih evidence.}‘
BY MR. BREEDLOVE :
Q. Mr. Pollard, having réviewed what looks to
be abproximately five years' worth of aeriéi
phoﬁdgraphs, did you make any conéiusioas involving

runoff at Mr. Vos' facility?

A. Yes, 1 d4did.
Q. And what were those conclusions?
A. I conciuded that channelized'flow paths

exist continuously--
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Q. Continuously from year to year Or OVer the
entire periqd?
A.l From year to year. --that originate at
Mr. Vos' feedlot and flow‘down t0wwfhey @xist'between

Mr. Vos' feedlot and the unnamed tributary.

0.  Thank you. Have you ever been to Mr. Vos'
feedlot?

A. Yes, 1 have.

Q. How many tiﬁes have you been there?

A. I've been there three times.

Q. When was the first time you went to Mr. Vos'
feedliot? |

A. The first time was in Deéember Qf

"06-~-December of 2006.

Q. What was the purpose of that Viéit?

A. The purpose of that visit was to gather
additional informaﬁion related to the unnamed
tributary and Elliot Creek. I actually didn't go
onto Mr._VOS{‘propefty.
| Q. So how did you evaluate the unnamed:
tribﬁtary and Elliot Creek?

A, I went along the roads at the poinﬁ,at which
the aﬁnamed tributary crossed the road and assessed
the stream at that point, took photographs.

Q. Mr. Pollard, could you focus your attention
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on Complainant's Exhibit 28.
A. Ckay.
Q. Could you please identify this exhibit for
the record.
A, This is a photo index from the March 11, '08
inspection.
Q. Did you take these photdgraphsé
A. I did.
lMR. BREEDLOVE:: Your Honor, may I appréach
the bench?
THE ADMINISTRATIVE LAW JUDGE: Sure. Let's
go off the record.
(Offwfhe—record discussion;)
THE ADMINISTRATIVE LAW JUDGE: Back oﬁ the
record.
MR..BREEDLOVE: Thank you, Your Honor.

BY MR. BREEDLOVE:

Q. Mr. Pollard, you can have a seat--
A. Okay.
Q. --s80 you can look at the exhibits.

Mr. Pollard, I would‘iike you to focus your attention
on photogiaph No. 1 of Complainant‘s Exhibit No. 24.
A. Okay.
THE AD%INISTRATEVE LAW JUDGE: You don't

mean Exhibit 28, you mean 247
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MR BREEDLOVE:. Exhibit 24, photograph No. 1.
THE ADMINISTRATIVE LAW JUDGE: Okay.
BY MR. BREEDLOVE:
Q. Mr. Pollard, could you please identify

what's marked as Complaihant's Exhibit No. 24, photo

A. Photograph No. 1 of the Complainant's
Exhibit 24 is a photograph of Ellict Creék along
100th Street:

Q. Can you please identify the location on the
photo index that's attaéhed to Complainant's Exhibit
Zé. |

A. "On the photo ihdéx T indicated the position
of photograph 1 by the No. 1 on the photograph iﬁdex
west of Mr. Vos' fesdlot.

Q. Okay. Mr. Pollard, on the photo index you

have a black arrow associlated with each of the

circles with the number in it.. Would you please

describe what that black arrow indicates.
A. The black arrow indicates the approximate
direction I was standing when I took the photo.

0. Is- that applicable to each of the numbers in

the photo index?

A. ves. The dots are approximate locations,

again. I would say they're not the exact point at
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which I stood when I shot the photo. It's to
establish the géneral position or‘area that I was 1in
when I took them.

Q. Mr. Pollard, focusing on photo 1 of
Complainant's Exhibit No. 24, approximately how far

from the stream were yvou when you took this photo?

A. Fifteen, twenty feet.
Q. What was the direction of flow?
A. The direction is away from me in this
picture. It was flowing southwest.
0. What was the approximate width of the
stream?

A, The portion that contained water was

probably four to five feet wide.

O. Did it have a noticeable velocity?
A. It was flowing the day I was there, yes..
. Mr. Pollard, I would like to focus your

attention on photo No. 2 of Complainant's Exhibit

No. 24.
A. Okavy.
Q. Show the location of photo No. 2 on the

photo index.
A. Photograph No. 2 is designated by the No. Z
located on the photo index and was located southwest

of Mr. Vos' feedlot.
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Q. Approximately'how far from the stream were
you when you took this photo?

A, Again, I was probably--this was probably 10
to 15 feet.

Q. What was the direction'of flow?

A. The flow was going away from me in this
photo. It's basically flowing east. I'm sorry,
basically flowing west.

Q.l Approximate width?

A. I would say the stream or the flowing water

was probably two to three feet wide.

Q. Approximate depth?
A. Approximately a foot.
Q. Were there any-other characteristics that

you found notable about thé stream?

A It definitely had a defined bed and bank,
vegetation present and water was flowing.

Q. Okay. Mx. Poliard, focus your attention on
photograph No. 3, Complainant's Exhibit No. 24.

A. Okay.

Q. | Again, can you please identify the location
of the photo on the phpto index.

AL Photoéraph No. 3 is identifiéd‘on the photo
iﬁdex by the number 3.

Q. Approximately how far from the stream were

PETERSEN COURT REPORTERS
317 8Sixth Avenue, Sulte 606,
Des Moines, IA 50309-4155

(515) 243-6590




10
11
12
13
14
15

16
17
18
19

20

21

22

23

24

25

163

you when you took this photo?

A. Ten, fifteen feet.
.. Can you note .,the direction of flow?
A.  The flow is towards me in this photo. This

is basically myself turning around from photo No. 2
and taking a picture of the unnamed tributary coming
towards me.

Q. The apprcximate width of the stream?

A.l Two to three féet.

0. Approximate depth?

A It was around a foot.

Q.  Was there noticeable veloclity?
A. The water was f[lowing, vyes.

Any other noticeable characteristics?

Q.

A. Again, clear bed and bank and Qegetation and
flow.

Q. Mr. Pollard, I would like to focus your
attention on photographs No. 2 and No. 3. How many

times have you been to these streams?

A. ‘I‘ve‘be@n to this point three times.

Q. Okay. Can you give us the approximate
dates, the months aé which you investigated this
stream.

FA This visit was.in Deéember of '06. .I was

there in March 2008 and I was again there in July of
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2008.
Q. .Was there flow in the unnamed tributary
every time you visited this‘stream?
A. Yes, There was.
Q. Thank vyou. I'd like to focus your attention

on Complainant's Exhibit 24, photo 4.

A. Okay.
Q. Can you please identify that for the record.
A. This photogfaph is a photograph of Elliot

Creek ftaken in=--

0. I'm sorry.
A. -—taken at 110th Street.
0. How far were you from the stream when you

took this photao? o i
A I was a pretty good ways from here. I would

say I was probably 50, 60 feet from thé stream.

Q. ‘Did you take this photo from the car?
A, Yeah, I was in the car when I took this.
0. Can you please identify photo No. 4 from

Comélainanf‘s Exhibit No. 24 oﬁ tﬁe photo index.
a. ‘Photo 4 is located in.the lowef left corner.
It is identified by the number 4 on the photo index.
Q. -Mr._Pollard, what was the direction of fliow
in this photo?

A In this photo flow was flowing towards me as
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T took the photo, which would have been a
souihwest@rly——more souther}y direction.
G. And what would you estimate the width of the
stream to be? |
A The portion that contained water was

propably. two to three feet wide.

Q. Were yéu able to estimate the depth?
A. th from that point.

Q. Was there noticeable velocity?

A. It was flowing.

Q.. Any other characteristics you found notable?

A . There's substantial channeiization that has
Qccurred'at this portioﬁ of Elliot Creek. You can
definitely define béd and bank heré.

Q. ‘Ckay. Moving on ‘to photo No. 5 in
Com@lainant}s Exhibit No. 24, this is the last one in.
this exhibit. But could you please identify photo
No. 5 from Complainant's Exhibit No. 24.

A. Could you repeat that.

Q. ?lease.identify photo No; 5 of Complainant's
Exhibit 24.

A. Photograph No._5 is Elliot Creek again along
110th Street. I'm now facing south, basically turn
around from the position I was facing in photograph

4, and I again took another picture of Elliot Creek.
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0. Would yvou locate that on the photo index to
Complainant'é Exhibit No. 24. | |

A. Photograph 5 is identified by the number 5
located in the lower left.corner aof the photograph
index.

Q. Please describe the diréction of fléw in
this photograph.

A. It's floWing away from me in the photograph,
and it's continuing to flow ih the south,
southwesté;ly directionf

Q0. Can you describe the approximate width of

the stream.

A, Again, 1t was two to three feet.

Q. Were you able to estimate the depth?
A. No, I was nof.

0. 'Was_ﬁhere a noticeable velocity of fhe

stream at this point?

A. It was flowing on this side of the road, as
| well. | |

Q. Any other characteristics you found.notable?

A. Again; deep channelizatiqn, obvious bed and

~bank, presence of vegetation.

0. ° Okay. Mr. Pollard, I'd like to focus your
attention on Complainant's Exhibit No. 28.

MR. BREEDLOVE: Your Honor, once again we
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have a version of photogfaphs here where Mr. Pollarxd
has marked them;

THE ADMINISTRATIVE LAW JUDGE: Good. Ckay.

MR. BREEDLOVE: We're looking at--I'd like
to look at Complainant's Exhibit No. 28 Pollard. My
plan is to run through them and then enter Lhem all
into evidence--

THE ADMINISTRATIVE LAW JUDGE: Okavy.

MR. BREEDLOVE: ~-parring no objection from
counsel. | |
BY MR. BREEDLOVE:

Q. Mr. Pollard, are you looking at

Complainant's Exhibit No. 28 Pollard?

A " Yes, 1 am,.

Q. Can you please identify this exhibkit for the
Court:
A. Exhibit 28 Pollard is--are the photos along

with the photo index of photes I todk while I was on
an EPA site visit inspectioﬁ on March 11, 2008.
C. And what was the purpose of this inspection?
A. The purpose of this inspection was to
further document qhannelized flow paths-betwéen
Mr. Vos' feedlot and the unnamed tfibutary.
Q. Mr. Pollard, I'd 1like to focus on photograph

No. 2 of Complainant's Exhibit 28 Pollard. -

PETERSEN COURT REPORTERS
317 8ixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10

11

12

13
14
15
16
17

18

19

20
21
22
23
24

25

168

A. Okavy.

Q. Back up for one second. Did you place all
the marks on Complainaﬁt's Exhibit 28 Pollard?

A. Yes, I did.

Q. What was the purpose of placing these marks
within this exhibit?

A. There were twco types of marks placed on
these. One was to indicate direction of flow of‘the

channelized flow paths, and then there are marks that

indicate the direction or location of the unnamed

tributary.

Q. Mr. Pollard, looking at photo 2 of
Complainant's Exhibit 28 Pollard, could you please
describe whaﬁ wé‘re seeing here in the photo No. 2.

A. Photograph No.. 2 is the unnamed tributary

immediately west of Mr. Vos' feedlot.

Q. Would you please identify that on the photo
index.
A. Tt's located in basically the upper left

"quadrant of the photo and is identified by the No. 2.

0.  Now, you've testified that we've got--that

the yellow lines indicate a flow path. Can you

please describe the characteristics of that flow
path.

A. In this photo there is a channelized flow
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path that's coming from the left of the photo moving

to the right and down into the unnamed tributary.

This is a channelized flow path that I observed

coming from the terrace that is located along the

westérn side.of Mr. Vos' feedlot.

0. Mr. Pollard, can you focus your attention_on
photo No.. 3 on Cpmplainant‘s Exhibit Pollard 28,

A. Okay;

Q. Please describe what you observed when you
took this photograph. |

A, This again is a photo of the same
channelized flow path from photo No. 2 that I am now
facing east and‘loéking at it from an easterly
direction.

Q. Again, where did this flow path originate?

A.  This flow path originated from the terrace,
the base of the terrace.

0. Did you Eave an unobstructed view frém this
location, from the terrace to this poinﬁ?i

A. Yes,. I did.

Q. Mr. Pollard, I;d like to focus vyour
atténtion on photograph No.. % in Complainant's
Exhibit No. 28. o

A. Which exhibit? I didn't hear that.

0. Exhibit No. 28 Pollard, photo No. 5.
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A. Photo No. 5.

Q. Okay. Mr. Pollard, would you pleése
describe what you observed when you took this
photograph.

A.  This photograph was taken standing a{'the
extreme northwest corner of Mr. Vos' feedlot, and it
is a photo of the channelized flow coming out of that

point in his feedlot and flowing westerly down to the

unnamed tributary.

Q. So pointing at or using the photo index,
could you please describe how photograph'No. 5
relates to photograph No. 2 and 3 that yvou described
earlier. |

A. Photograph No. 5 is identified on the index
in the u?per left guadrant and is identified by the
No. 5, and it is shdwing the channelized fiow path
from the lot down to the unnamed tributary.
Photographs 2 and 3 were taken of a'photcgraph.coming
from‘the terrace,

THE ADMINISTRATIVE LAW JUDGE: That word

“you're saying is terrace, T-E~-R-R-A-C-E?

THE WITNESS: That's correct.
BY MR. BREEDLOVE:
0. So the flow path you identified in

photographs 3 and 4 is a different flow path than you
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identified in photographs 5 and 67

A. The photographs identified in 2 and 3.

Q. " My apologies. Photographs 2 and 3 of
Complainant's Exhibit 28 rollard, these photographs
you've testified to, are these all of the 5same Flow
path or are they separate?

A. No, these are separate. The ?hotographs in
5> and 3 were coming from the terrace, and photograph
5 was coming from the corner of the feedlot.

Q. Focusing yoﬁr attention on ﬁhotograph No. 6
in.Compiainant‘s Exhibit No. 28 ?oilard,‘would you
please describe what you observed in this photograph.

A. Phoiogfaph No. 6 1s taken at the same point
as photograph No. 5 was taken. I have now turned and
am facing in a ﬁortheasterly or easterly direction,
and I'm looking into the pen. The arrows indicate

the channelized flow within the pen that is flowing

towards me in this picture and ultimately out of the

picture and inte the view that we had in photo 5.

Q. Where did the flow path that you've | .

documented‘in photograph No. 6, where did that

originate?

A. That originated within the feedlot or in

this pen.
. And where did it terminate?
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A. It terminated in the unnamed tribuﬁafy.
Q. Thank youp Mr. Pollard, did--

THE ADMINISTRATIVE LAW JUDGE:‘ T'm looking
at photegraph No. 6. You see that fencing above the
top third theie's not as high as the barbed wire, but
you see this fencing albng there; right?

THE WITNESS: That's correct.

 THE ADMINISTRATIVE LAW JUDGE: Is that ﬁhe
northwest border of the Lowell Vos feedlot? 1In other
words, on the other side of that ﬁenCe is that
someone else's property or at least it{s.ﬁct ?art of
the: feedlot?

THE WITNESS: If I understand you
correctly--

THE ADMINISTRATIVE iAW JUDGE : You see the
row of fencing there on photo.6?

o THE WITNESS: Yes.

THE ADMINISTRATIVE LAW JUDGE: Describe
what's on one side where you have yellow arrows and
then what is on the other side.

THE WITNESS: The §ther side is 100th
Street. ?ight here on this map, this is the street
right here (indicating). |

MR. BREEDLOVE: Let the record reflect that

Mr. Pollard has pointed out the street going east-
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west just to:the north of the feedlot.
THE WITNESS: The road then slopes down
towards the @ens; and there is a fence.

THE ADMINISTRATIVE LAW JUDGE: = Okay. So the

‘road is elevated, and then you have a slope down from

" the road to that fence line; is that right?

THE WITNESS: That's correct.

THE ADMINISTRATIVE LAW JUDGE: Okay.

BY MR. BREEDLOVE:

Q.  Mr. Pollard, looking to photograph No. 6 of
Complainant's Exhibit 28 Pollard, now fécusing on fhe
southwesterly--southwestern corner of the feedlot,
can you please describe what you observed when you
took photograph No. 14.

A. Photograph iﬂ.was taken in the southwest
corner of Mr. Vos' feedlot. It is documenting the
channelized flow path that is exiting the lot from
that position and flowing out into the cornfield.

0. And that position would be designated as
photograph 14 oﬁ the photo iﬁdex? |

A. Yes. No. 14 on the photographw—on the
photograph index indicates the position of this
photo..

Q. , Now, Mr. Pollard, would you please look at

photograph No. 15, Complainant's Exhibit No: 28.
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A. Okay.
Q. Could you please deséribe what you observed
when you took this photograph.
A. Photograph 15 is standing at thée base of the
tefrace that goes along the wesﬁexn side of Mr. Vos'
feedlot. Photograph 14, the channelized flow, flows‘

down to that terrace and ultimately over the top of

'that terrace and discharged out of the terrace at the

point at which I took photograph 15.
Q. So based on your observations while you were
at the site, was this terrace acting as a permanent

boundary to runoff from Mr. Vos' feedlol?

A, No, it was not.
Q. Did it restrict flow from the feedlot?
A. It did appear tO be restricting the flow to.

a certain extent, and then it ultimateiy overﬁopped
the terrace ahd flowed on into photo 15.

.Q. Whét observations did you make to confirm
thai it overtopped the berm?

A. I was able to observe channeiized f;ow

coming over the terrace. I observed channelized flow

paths going over the terrace.

0. Continucus from the corner of the feediot?
A. Yes.

THE ADMINISTRATIVE LAW JUDGE: So the

PETERSEN COURT REPORTERS
317 Sixth Avenue, Sulte 606
Des Moines, IA 50309-4155

' (515) 243-6596




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

175
terraée was pbehind you, it's not in the photo?

THE WITNESS: That's correct. I'm standing

‘directly at the base of it.

BY MR. BREEDLOVE:

Q. Momentarily skipping over photogréph 16 and
17, Mr. Pollard, I would like you to look at
photograph 18 on Complainant's Exhibit 28 pollard.

A, Ckay.

Q. Pleaée, could you identify this photograph
on the photo index.

‘A, This is anothgr discharge point coming from
Mr. Vos' feedlot. When i came out I- wanted to
basically gfound trip what I had been seeing iﬁ those
égrial photos.

So i went to the four--I went to--well, it
would‘have been the seven points that I had concerns
about. Photograph 18 is one of those points. It is
located on the southern end of Mr. Vés' feédlot, and
en the index it's‘identified as photograph 18.

| And again, it's channelized--it documents
channeiized flow éoming off of the feedlot. The
yellow arrows again indicate the direction that that
flow was taking--~that that flow path took as it_left
the feedlot. |

RN Now, in photograph No. 19, M. Pollard, from
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Complainant's Exhibit 28 Pollard--

A.. Okay.

Q. ~--please describe what you observed when you
took the photograph No. 19 of that exhibit.

A. Photograph 19 identified by the No. 1% on
the ind@x‘again documents channelized flow that.was
occurring in the field south of the feedlot:. I was
trying to document the channelized flow‘that was in
existence south of the feedlot when I took this
pheoto.

0. Mr. Pollard, can you describe what we sée in
this photograph. It looks like there's accumulation
of water} is that correct?

A. Yés, T was there in March of 2008. That's
actually ice that we're seeing. It had been cold or
was below freezing when I was there, and that is
frozen liguid.

Q. Mr. Pollard, I see there's also in black

letters and an arrow a mark on this exhibit that says

"Lowell Vos feedlof."‘ Do you see that?
A. Yes, I do. |
Q. Did you place this on this exhibit?
A. Yes, I did place that on the exhibit. That

was there to identify the position of Lowell Vos

feedlot in the photo.
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0. Now, Mr. Pollard, let's turn ourselvgs back
to No. 16 and 17, photographs 16 and 17 of
Complainant's Exhibit No. 28 Poilard.

THE ADMINISTRATIVE LAW JUDGE: Just to speak
up, counsel, ﬁhich photographs, counsel?

MR. BREEDLCVE: Photograph 16 of
Complainant's Exhibit 28 Pollard.

THE ADMINISTRATIVE LAW JUDGE: Okay.
RY MR. BREEDLOVE: |

Q. Can you please describe what you observed in
this photograph when you -took it.

A Photograph 16 is another one of the
discharge points from Mr. Vos’' feedlot. The pole or
post that's located in the middle of the photo
represents the fencing of the south boundafy of the
feedlot. The photo documeﬁts the beginning of
channelized flow coming off of Mr. Vos' feedlot from
this point. The arrows indicate the direction of
fléw.

Q. Can ydu please describe the slope and any

other conditions you found of significance within the

feedlot itself.
A. Well, ﬁhe photo clearly shows the slope from
the top of Mr. Vos' feedlot. It shows the slope that

existed between the highest point of Mr. Vos' feedlot

PETERSEN COURT. REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

178
and boundary of his lot, which it's extenéive and
which contributes to the channelized flow that's
occurring right here because of that slope.

Q. Mr. Pollard, please turn YOur attention to
photograph 17 of Complainaht‘s Exhibit No. 28

Pollard.

AL Okay.
Q. Please describe what you were observing in

this photograph.

A. Photograph 17 is again just myself turning
around from photograph 16 and observing‘the
channelized flow path as it proceeded into the field
south of Mf. Vos' feedlot. The vellow arrows on it,
again, indicate the difection that the flow path
takes as it enters the fieid and flows con down.

Q. Skipping ahead to photograph No. 20,

Complainant's Exhibit No. 28 Pollard--

A. Okavy.

Q. ;wplease describe what you observed in ﬁhis
photograph.

A. Photograph 20 is channelized.flow’thatfs

existing south of Lowell Vos' feedlot within the
cornfield;l vellow arrows indicate the direction of
t+hat flow as it flows down towards the unnamed

tributary.
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Q.. Now, how does-- Could you please explain
how photograph No.-- I retract that guestion.

Please move Ohn to,photograph No. 21,

Complainant's Exhibit 28 Pollard.

A, Okay.

0. Photograph 21 of the exhibit, could you

| please describe what you observed there.

A, This is a continuation of 20. As T'm
walking down the primary channeiized flow path
south of Mr. Vos' lot, this is a continuation of
that, and again it documents the channelized flow
path that existed. The yellow arrows indicate the

direction that flow path was taking.

Q. Please turn your attention to photograph No.
22.

A.  Okay.

Q. Again, please describe what you saw in pheto

No. 22 of Complainant's Exhibit No. 28 Pollard.

A. Again, it's a continuation of the flow path
from previous photos 21 and 20. It shows the
channeliéed,flow path. Yellow arrows indicate the

direction that that channelized flow path was taking
as it flowed to the unnamed tributary.

. So, Mr. Pollard, in your observatilons while

you were on the site are you seeing a merging of
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different flow paths at this poiht?

A. As I progressed from éast to west along this
channel south of the feedlot, I am seeing the
channelized flow paths that I identified in--it would
be photographs 16, 17, as well as photograph 18 flow
down and combine with this channelized floQ path as
they all ultimately flow towards--in the direction of
the unnamed tributary.

0. Mr. Pollard, can you please describe the

photographs--photograph No. 23 of Complainant's

Exhibit 28 Poilard.

A, Photograph 23 is the beginning of a series
of photos I took of manure present in the channelizéd
flow path south of Mr. Vos' feedldt.

0. Sir, could you please discuss what you found
in photograpn No. 24.

A. Phctogtaph 24, again, 1s another photo of
the manure that was present in the channelized flow

path south of Mr. Vos' feedlot.

Q. How did you know it was manure, Mr. Pollard?

A In all the feedlots I've been to, you knéw,
I was able to ascertain that it wés‘manure. There
was some odor to it, higﬁ in oigaﬁic matter. I've

been around CAFOs long enough to know that what I'm

looking at here is manure.
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o Is it possible there's some other materials
mixed in with it; bedding materials, other things
associated with a feedlot?

A, It's possible. The runoff from the feedlot
would contain feed, potentially bedding materials;
IT'm not aware of any bedding material in Mr. Vos'
lot, but it could be feed, it could be hay.

Q. What is the probability that this material
came from the cornfield?

A, T would say there's very, very little

probability that this came from the cornfield.

Q. Thank you. Turn your attention now to

ohotograph Neo. 26--

A. Okay.

0. ~-Complainant's Exhibit 28 Pollard.

A. Ckay.

0. ‘Please describe what you observed in this

photograph when you took it.

A.‘ Photograph 26 is a continuation as T have
proceeded down the floﬁ path. Again, it docuﬁents
the channelized flow path’thaf existed south of-

Mr. Vos' feedlot that flowed to the unnamed
tfibutary.

Q. Please turn your attention to phptograph No.

27, Complainant's Exhibit 28 Pollard.
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A. Okay.

Q. Please identify what you observed when you
took this photograph.

A. This would be the channelized flow path
cbntinuing in an easterly--westerly direction.
Arrows indicate the direction.that that flow was
taking. The blue arrow indicates the approximate
location of the unnamed tributary in this photograph.
As we are moving west, we were getting closer to that
unnamed  tributary, so I'm indicating that on the
photo.

Q. And I'm calling your atteﬁtion to photogtaph

No. 28, Complainant's Exhibit 24 Pollard.

A. All right.

Q. El@aée identify what you observed in this
phqto.

A. .Again, it's the channelized flow patﬁ as it
approaches the unnamed tributaryﬂ The yellow arrows

iﬁdicate the direction of flow thét the channelized
fliow path was‘moving in.

0. So during this trip you,obserVed——you
oﬁs@rved in photographs three or four channelized
flow.paths; is that correct?

A. That's correct.

Q. In walking these flow paths, did you .observe
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any obstructions or other impediments to surface flow
from Mr. Vos' feedliot?

A, The.only obstruction I observed was the
terrace that was associated with photograph 14 and
5. There were no other—--I can't remember the term
you used in the quesfion, but I did not observe any

other obstructions that would interfere with flow

leaving Mr. Vos' feedlot.

Q. Thank youﬂ Just a couple more photographs
from this exhibit I would like tb focusryour
atteﬁtion on real quickly. Photograph‘No. 30 of
Complainant's Exhibit 28 Pollard--

Al Yes.

Q. ~-this is--please identify what you observed
in this photograph.

A. Photograph 30 is the Unnamed tributary of
£lliot Creek. This is downstream of Mr. Vos' fe@dlot
along--1I can't remember the name of the street thaﬂ
that was on, but it‘s~—if yoﬁ refer to the photo
index of this-exﬂibit, it's idenfified by--the
locatioh ig identified by the No. 30 on that index.
It's the unnamed tributary that flows by Mr. Vos'
feedlot. |

| 0. Was water flowing at the time you were

there?

\
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A. Yes, 1t was.

THE ADMINISTRATIVE LAW JUDGE: Acfuélly, you
have to-helplme out. I don't see .on theiindex photo'30._

MR. BREEDLOVE: I think there is a second
page of the photo index, Your Honor. |

THE ADMINISTRATIVE LAW JUDGE: Okay. Thank
you.

A. This is-—--

BY MR. BREEDLOVE:

Q. Focus your attention on photograpﬁ 31,

Complainant's Exhibit 28 Pollard.

A. Okay.

Q. Please identify what you observed in this
photo. |

A.' Photograph 31 is again the unnaned txibﬁtary.

of Elliot Creek taken at Franklin Avenue. It's
ideﬁtified on the pﬁoto index by the No. 31.

Q. And the next photoéraph from this exhibit,
Mr . Pollard, photograph Né. 32--

AL Yes. |

Q. —-please identify Wﬁat you observed when you

took photograph No. 32, Complainant's Exhibit 28

Pollard.
A. Photograph 32 is the unnamed tributary of
Elliot Creek. Again, it's taken at the same position
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as photos 30 and 31. However, I have now turﬁed and
I am facing west and obéerviﬁg the unnamed tributary
from that direction.

Q. Water was present?

>

Yes, water was present.

Was 1t flowing at the time you were there?

=0

Yes, it was.
MRE. BREEDLOVE: Ybur Honor, I now move for
Complainant's Exhibit No. 28 Pollard to be entered
into evidence.
MR. McAFEE: No objeétion.
TﬂE AEMINISTRATIVE LAW JUDGE: Complainant's
Exhibit 28 Pollard is admitted.
‘{Complainént‘s Exhibit 28 Poliard
was received in evid@nce.)
MR. BREEDLOVE: May I approach, Your Honor?
THE ADMINISTRATIVE LAW JUDGE: Yes, go
ahead. |
BY MR. BREEDLOVE:
Q. Mr. Pollard, I'm going to ask you to gel up

to testify from these photographs.

A. Okay.

Q. Do you have something to write with?

Al I.ﬁave two‘pens.here, ves,

Q. Okay. Thank ycu. This 1is Complainant‘s
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Exhibit 42 Pollard.
MR. BREEDLOVE: Your Honor, unfortunately we

don't have an index for this one. But hopefully we

‘can move through them rathexr gquickly.

THE ADMINISTRATIVE LAW JUDGE: He's going to
be marking on this eXhibit, thése photos?

MR. BREEDLOVL: Exactly, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: But the
photo-~that aerial photo is what exhibit number?

MR. BREEDLOVE: That is Complainant's
Exhibit No. 6.
| THE ADMINISTRATIVE LAW JUDGE: Okay.

MR. BREEDLOVE: We'll enter it as a new
exhibit, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: Sure. Ckay.
BY MR. BREEDLOVE:

Q. Mr. Pollard, when I ask you about a
photograph, similar to what you'vwve done on previous.
indexes, if you would just write a number in a circle
and-a line indicating direction that you tbok the
photograph.

A, Okay.

THE ADMINISTRATIVE LAW JUDGE: By the way,
when you say Complainant's Exhibit 6, you're having

me look at Complainant's Exhibit 6, not Complainant{s
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Exhibit 6 Pollard?
MR. BREEDLOVE: Correct.’ It's the unmarked
version of that, Your Honor.
THE ADMINISTRATIVE LAW JUDGE: All fiqht.
BY MR;‘BREEDLOVE:
Q. Mr. Pollard, when was the next time you went

to Mr. Vos' feedlot?

A, The next visit was on July 1st, 2008.
Q. And what was the purpose of that visit?
A. That was to ground truth again the use of

our model, and we wanted to égain gather additional
documentation of the channelized flow paths from
Mr. Vosg' feedlot.
| Q. So were you-looking to verify some of the
conclﬁsions made by the model?

'A. Yeah. Yes.

Q. Were you able to walk the flow path from

Mr. Vos' feedlot to the unnamed tributary? .

A. I did, yés.
Q. Did you observe any obstructions?
A. Not from the areas I walked, no.

Q. - Okay. Mr. Pollard, focus your attention on
photo 1 bf Complainant's Exhibit 42 Pollard.
AL Okay.

0. Complainant's Exhibit 42 Pollard, did you
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take these photographs?

A Yes, Ildid.

Q. Did you piace tﬁe marks on the photographs?
A, Yes, I did.

Q. What was the purpose of placing these marks?
A. The marks on these photographs indicate

direction of flow for that channelized: flow
paths--I'm sorry--for the channglized flow paths.

Q. Mr. Pollard, looking at photograph No. 1 of
Complainant's Exhibit 42 Pollard, can ygu please
ideﬁtify what you observed in this.photégraph when
you took it. | | ‘

A. . Photograph No. 1 is a photo of channelized
flow péths coming'frOm.Mr.'Vos"féedlot a}ong‘his
southern boundary.

. Were there any characteristiés or anything
notable that you noticed during this observation when
you took the ﬁhot@graph?

A. There's definitely channelized flow path

that exists. There was no corn present in the area

of the channelized flow path indicating that it had

been washed away, and there was very little loose
sediment or soil present in the flow path itself.
Q. Okay. Mr. Pollard, on what's Complainant's

fxhibit No. 6, could you please mark the location and
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number of this photograph and direction you took it.
- AL Yes. (Witness marks on exhibit.) I'11 mark
it with a No. 1.

G. With the circle and arrow and direction you

took the photograph.

A Okay. (Witness marks on exhibit.) Will
that work?

Q. Thank vou. Photograph‘Nﬁ. 2, would you
please identify the location on the index where you
took photograph No. 2 as‘part.of Complainant's
Exhibit 42 Pollérd.

A. Photograph No. 2, given the size of the

photo-~these are approximate~-but it was in this area

and it's looking that way. (Witnesslmarks on exhibit.)
Q. Mr . Poilérd, what did you observe in this
photograph? |
A. Again, this is the continuation of

chaﬁnelized flow paths‘és they were leaving Mr. Vos'
feedlot. This‘is the continuvation of the channelized
flow path in photograph No. 1. And the yellow arrows
indicate the direction of fhe flow and the direction
that the channelized flow paths were taking. .

Q. Any other observations that are notable in
ﬁhis photograpﬁé:

A. Again, clear scouring, evidence of scouring,
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no loosé sediment or very little loose sediment
present, which is indicative of flow or rapid flow,
no.vegetation in the channelized flow paths.

Q. Turn:to photograph No. 3, Complainant's
Exhibit 42 Pollard.

A. Ckavy.

0. Please describe what you observed whenfybu
took photograph No. 3.

A. Photégraph 3 is again a continuation of the
channelized flow as it was leaving Mr. Vos' feedlot

and going into the unnamed tributary. Again, this 1is

' the channelized flow path that is south of Mr. Vos'

feedlot.

Q. Could you please place~-identify it on the
photo index.

A, Similar to how I marked my éther exhibits,
the numbers are goiﬁg to have'to be approximate
locations as the photo is so small I can't'get
eXactly where 1 need to be.

Q. Mr. Pollard, in this photograph it looks as:
though there is a notebook. Can you explain why that
might be in this photo. |

A. That was put in there for scale. When
you're in the field with the corn it‘just——you put

something in there for scale to get an idea of the
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size. That book is approximately 10 inches wide.

Q. Okay. Mr. Pollard, looking at photograph
No. 4-~-

A. Okay.

Q. —;would you please ideﬁtify on the index map

the location of photograph No. 4.

A. It's right here. {(Witness marks on
exhibit.)
Q. Mr. Pollard, please describe what you

observed when you tock this pﬁotograph No. 4.

A. No. 4 is again the channelized flow, the
primary chaﬁnel that flowed--that was flowing south
of Mr. Vos' feedlot. Again, this 1is just a
phﬁtograph of that channel. The arrows indicate the

direction of flow.

Q. In this photo it's a little different than
some of the others. In photograph No. 4 there is &
low spot or wet spot. Can you please describe what

you cobserved there.

A. That's-~- There are some areas that have
been scoured out that are low and that are holding
liguids. I obsgserved those, and they éppeared to be a
mixture of manure and water sediment.'

Q. Noﬁ, looking at photograph No. 5 in

Complainant's Exhibit No. 42 Pollard--
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A. Yes.

Q. ~-~ig this the same dark spot that we see in

photograph No. 47

A, No. This-- The‘wet éreé identified in
photograph. No. 5 is not the same as the wet areé in
photograph No. 4.

Q. Did the subject'éf photogﬁaph No. 5, did it
have any charécteristics that are notabie?

A. It smelled of manure, presence of flies,

stagnant.
Q. Could you othérwise describe what's depicted

~in this photograph No. 5.

AL Photograph No. 5 is égain the channelized
flow through the cornfield south of the feediot. The

yellow arrow indicates the direction that flow was

taking.

Q. Could you identify ?hatlbn the photo index,
please. | |

A. Yes. (Witness marks on exhibit.)

Q. Focus your attention on photo No. 6 in

Complainant's Exhibit 42 Pollérd. Please describe
what you observed in this photo.

A. Continued channelized flow path socuth of
Mr. Vos' feedlot. The yellow arrow again indiéates

the direction that flow was occcurring.
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Q. Now, is this the--the dark area at the
bottom of photograph No. 6, is that a different area

than that identified in photograph No. 57

A. Yes.

Q. Desciibe any significant characteristics of
that.. |

A. | Similar characteristics, strong smell of

manure, flies present, liquids present, stagnant.

Q. Please identify on the index map photo No .
6.
A, (Witness marks on exhibit.)
Q. T'11 focus your attention to photograph No.
7 in?éomplainant‘s Exhibit 42 Pollard.  Please describe

whét you observed when you took this photograph.

A. Again, photograph No. 7 is the chanﬁelized
flow pafh as it's flowing south of Mr. Vos' feedlot
to_the anamed tributary. The yellow érrow indicates
the direction that flow was taking. Again, we have
liguids present, the same characteriétics as what I'd
seen preViouSly.- |

Q. Anything else noteworthy in this photo?

A. Again; I placed the book and pen in the
picture for scale to judge the overall width of help
assess the overail characteris%ics of that channel.

Q. Could you'please identify photo No. 7 on the
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index map--

A. Yes.
Q. -~to Complainant's Exhibit 42 Pollard.
Y All these 5, 6 and 7 are all in the same
area right around in here. (Witness marks on

exhibit.) This one 1is actuaély back a little bit.
That's actually like this. This is going té get
cluttered.

0. Okay. Turn your attenti@n to photo No. 8 to
Complainant's Exhibit 42 Pollard.

AL Okay. |

0. Once again, please identify the--what you
observed when you took this photo.

A. This‘is the channelized flow path that we've
been documenting in the other photds. We are now
getting down closer to the unnamed fributary, and the
yellow ar?ows indicéte the direcéion of flow that the
flow path‘was takiﬁg.' Again, I placed our book in
the picture for scale. You can see that the
channelized flow path is getting Wider as we proceed
down this flow path.

0. Thank you. Photogtaph‘No. 10, Complainant's
Exhibit 42 Pollard.

A. Photograph No. 107

THF, ADMINISTRATIVE LAW JUDGE: -You were on
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g, weren't vyou?
MR. BREEDLOVE: I'm sorry. My apologies to
everybody..
BY MR. BREEDLOVE:
Q.  Photograph No. S of Complainant's Exhibit 42.

Prior to doing that, could you please place the--

identify the location of photograph 8 on the index

map.

THE ADMENISTRATIVE LAW JUDGE: If you're
getting too cluttered, you can just puﬁ thé circle up
above and have the line be longer. You.don't have to
crunch them altogether, as long as the arrow |
indicates the area that yoﬁ?re depicting on the map
of the phdto.

THE WITNESS: Okay.

A. This one I think we can do. (Witness marks

on exhibit.)

Q. Now, focusing your attention on

' Complainant's Exhibit 42 Pollard, No. 9--

Al Yes.

Q. —mpléase describe what you identified when
you to&k thisrphoﬁograph.

A. ARgain, it‘s channelized flow éath as we are
getting closer to the unnamed tributary. The yellow

arrows indicate the direction that the flow path was
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taking as it approached that unnamed tributary.

Q. Photograph No. 10, Complainant's Exhibit 42
Pollard.

A. Okay.

Q. Please identify what you observed in that
photo.

A, Photograph No. 10 is a close-up photo of the

liguids in photograph No. 9. It appeared as though
there was a groundwater--there was some groundwater
infiltration occurring at this point in mixing--or

flowing, I should say, into the channelized flow path

that I had been walking down.

. Mrx. Pollard, was 1t basically a seep? Was
it groundwater coming out of the ground there?

A. Yes, there was a point at which it appeared

‘as though groundwater was coming to the surface.

Q. Did this appeaf to have any relationship
with the feedlot?
| A. I'm sorry"?

Q. Did this appear to have any relationship
with the feedlot? | |

A.. I didn't hear you.

Q. Did this groundwater éppear to have any
relationship with the feedlot?

A. Ne, it did not.
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Q. Backtrack for one second. Can you identify
photo No. 9 on the photo index for Complainant's

Exhibit 42.

A. Photo No. 97

0. Correct.

A, (Witness marks on exhibit.)

o Now turn your attention to photograph No.

11, Complainant's Exhibit 42 Pollard.
Al Okay.

Q. Pilease describe what you observed when you

"took this photograph.

A. Photograph No. 11 is the point at which the
channelized flow path flows into the unnamed
ﬁfibutary to Elliot Creek, and this is é photo of
that convergence. | |

Q. Does the yellow arrow indicate the flow?

A. Yes, the yeliow.arrow indicates the
direction of fiow.

Q. And whaﬁ does the blue arrow indicate?

A. The blue arrow indicates the direction of
flow of the unnamed tributary, as well as the general

ofientation of the unnamed tributary in this

photograph.
0. Did you place the blue line on this photo?
A. Yes, I did.
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Q. Turning to the last photo, photograph No. 12,

Complainant's Exhibit 42 Pollard--

B Okay.

Q. --please describe what you observed in this
photo. |

A, Photograph No. 12 is the unnamed tributary

of Elliot Creek. It's at the point at which the
channelized flow path enters there. I've turned and
I am now facing south in the photograph, and it's
documenting that unnamed tributary socuth of the
channelized flow. |

Q. Could you go ahéad and please place on the

photo index the locations that you took photographs

11 and 12.
A Yes. {Witness marks on exhibkit.)
0. Now, +just for consistency, Mr. Pollard, on

photograph No. 11, the unnamed tributary, the line
demarking the unnaméd tributary 1s blue?

A. That's cgrrect.

Q. Photograph No. 12, we are looking at the
unnamed tributary:; is that correct?

A. Yes; that 1is correct.

Q. So in this‘instance if you're being

consistent with photograph No. 11, that line would be

blue?
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THE ADMiNISTRATIVE LAW JUDGE: What was the
last thing you said? Your voice trailed off.

MR. BREEDLOVE: I'm sérry. We just‘did
photograph 11. Mr. Pollard testified the unnamed
tributary was blue. I just wanted to make certain
that~-- .In photograph 12 the yellow line had been
used, and I was making sure we were being consistent
in identifying this as the unnamed tributary.

THE ADMiNISTRATiVE LAW JUDGE: Do you agree
with that? |

THE WITNESSQ Yes, that 1s the unnamed
tributary.

MR, BREEDLOVE: Thank you.

THE ADMINISTRATIVE LAW JUDGE: Yes, let's go

0ff the record for a minute.

(Off—th@mrecord discussion.}

THE ADMINISTRATIVE LAW JUDGL: We had an
offwthe—record diécussioﬁ about a particular photo;
Go ahead, Mr. Breedlove.

MR, BREEDLOVE: Your Honor, at this time T
would move for Complainant's Exhibit 42 Pollard to be
moved into thé record. |

MR. McAFEE: Again, no objection subject

to-- Well, I guess I do have a guestion and I guess

an objection to photo No. 10. 1Its location has not
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been marked on the overhead there. And I guestion
the——again, without that location I don't know_
exactlyIWhatwwwhere it is aﬁd how close it is and its
relation to the channelized flow path which has been
the course of this discussion.

Cther than that, no objection.

THE ADMINISTRATIVE LAW JUDGE: Do you have a

response to that?

MR, BREEDLOVE; Mr. Pollard, let's go ahead
and identify where photograph No. 10 is. I have no
problem with that. I.have no problems with putting
it in there. |

THE ADMINISTRATIVE LAW JUDGE : So this
witness 1is -now going to mark on this exhibit
photograph No. 107

MR. BREEDLOVE: Yes, Your Honor.

(Wiﬁness.marks on exhibit.)

_THE_ADMINISTRATIVE LAW JUDGE: While he's -
doing that, I take it, Mr. Breedlove, ycu are going
to give & new name for this Complainaﬁt's Exhibit ©
because we have a Complainant's'Exhibit 6, we have a
Complainant's Exhibit é Pollard. This would be
another Complainant's Exhibit 6 with the addition, so
it will be whatever you want: to cail it.

MR. BREEDLOVE: I was hoping to call it
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photo index Complainant's Exhibit 42 Pollard and
attach it to that exhibit.

THE ADMINISTRATIVE LAW JUDGE: That's fine.
Are you golng to‘move for the admission of that?

MR. BREEDLOVE: Yes, YQuf Honor, I méve for
the.admiSsion.

THE ADMINISTRATIVE LAW JUDGE: So
Complainant's Exhibit-~what is the\nﬁmber?'

MR. BREEDLOVE: 42 Pollard.

THE ADMINISTRATIVE LAW‘JUDGE: Deécribed as
the index to--

MR; BREEDLOVE: Complainant's Exhibit 42
Pollard phéto inaex.

THE ADMINISTRATIVE LAW JUDGE: _Okay. Great,.

MR. BREEDLOVE: Of course, Your Honor, we'll
make copies of that.

THE ADMINISTRATIVE LAW JUDGE; Any Objéction
to that?

MR. McAFEE: No objection to that.

THE ADMINISTRATIVE LAW JUDGE : 42 ?Ollaﬁd is
admitted.

(Complainant‘s Exhibit 42 Pollard
was received in evidence.}
MR. BREEDLOVE: I guess I would just ask,

Your Henor, and, Mr. McAfee, 1f it turns out that
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that photo dcesn't photocopy or copy very well,
perhaps we can make a cleaner copy and you can look
at it and approve 1it.

| MR. McAFEE: - What photo 1is that?

THE ADMINISTRATIVE LAW JUDGE: Let's go off
the record.‘ |

(Of f-the-record discussion.)

THE ADMINISTRATIVE LAW JUDGE: Back on the
record.

RY MR. BREEDLOVE:

Q. 'Mr; Pollard, in your visits—- You can have
a seat.‘ We're done testifying about that.

Mr. Pollard, during your visits to Mr. Vos'
facility, have you-ever hadmwiet me rephrasé that.
During any of your conversations with Mr. Vos has he
ever indicated how often he scrapes his féedlots?

A He's indicated to me that he scrapes it
évery two weeks.

Q.- Mr. Pollard, while you were—--in yoﬁr roie as.
compliance officer, did you have an opportunity to
review rain records associated with the area around
Mr. Vosk feedlot?

A. Yes, I reviewed‘rainfali data from numerous
stations surrounding Mr. Vos' feedlot.

o. Have you provided those rainfall records for
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the Court?

AL They are included here, yes.
Q. Where did you get these rainfall records?
A. These rainfall records were provided by the

National Weather Service.

Q. Have they certified to their accuracy?
A. Yes, they have.
Q. Thank vyou. Let's focus our attention on

some of the controls that Mr. Vos needed for his
feedlot.l What is the typical industry standard for
containing runoff from an. open féedlot?

A Qne of the most common methods.is
installation of sedimentation basins which then flow
into some type of effluent basin. And effluent is

then disposed of in accordance.

Q. How is it typically disposed of?
AL Thrbugh land application.
0. . Has Mr. Vos ever indicated what his intent

Was for‘construction-at bis facility?

A.  He has given an indication that he plansjon
building controls or planned on building controlé.

Q. Okaj. Have you done any investigations as
to what the éosf of those controls might be?

A. ’ Yes, I have.

0. - And what resocurces have you used for your
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investigation?

A. In assessing the cost of controls, I offen

refer to the lowa Beef Feedlot Systems Manual.

_Q. And who is that-- Who generated the Beef

Feedlot Systems Manual?

A. That's produced by the Icowa State

University.

Q. and in what way did you use the Beef Feedlot

Systéms Manual?

Mr.

A. I was trying to come up with costs that

Vos would have incurred i1if he would have

installed a traditional system in an open feedlot.

Q. and what sort of information does the Beef

Feedlot Systems Manual provide you?

AL It provides various different types of

. systems. It estimates a cost assoclated with

construction of those systems, operation of those

"systems.

0. From the Beef Feedlot Systems Manual, were

you able to estimate the cost of those controls at

Mr.

Vos' feedlot?

A. Yes.

Q. What were those estimations?
A, T would have to look in the exhibit.
Q.- Please do. I'm sorry, Mr. Pollard.  Please
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~turn to Complainant's Exhibit No. 32.

A. Okay.

Q. Pleése describe the runoff control options
that are discussed in Complainant's Exhibit No. 32.

A. Yes. They looked at earthen lot_with
windbreak. Theyriooked at earthen lot with shed,
concrete lot with sﬁed, complete confinement with
éolid fleoor an&ﬂcomplete confinement with slatted
floor.

Q. What is the least expensive option proposed
by the Beef Feedlot Systems Manual?

A. The least expensive appears to be the
earthen lot with windbreak.

'D.  Is this the one you used for approximating
the cost to build controls?

A Yes.

Q. Are thére any other assumptions you made in

determining which was the most applicable type of

containment system?

A. Yeah. The estimates are by type, as well as
by size. So they estimated the.céSt of building--let
me look at the table to be sure I'm getting it right.

THE ADMINISTRATIVE LAW JUDGE: What word did
you just use? They estimated the cost of--

(Record read by the reporter.)
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THE ADMINISTRATIVE LAW JUDGE: That's fine.
A. ~-controls.
0. Mr. Pollard, looking at the appendix, Table
10 on Page 19~-

AL Yes, 1 found it.

0.  Okay.
A, This is the price breakdowns they provide

for the scenarib I used, which was earthen lot with
windbreak. They also had broken that down into three
size categories; 750 head, 1,500 head and 5,000 head.-

Q.. And what is--~ What did yoﬁ'@stimate as the
size of~-the number of cattle confined at Mr. Vos'
feedlot over the fivé—year period you were looking
at?

A. Evidence that we have, documentation we got
in ouf inspection report indicated he had
approximately 7,200, 2,100 head, éapacity of 3,000.
The one I felt most closely represented that was
1,500 head a lot.

Q. Would you séy that was a conservative

estimate Lhen?

A  Xes.

0. And what costs are being considered here in
Table 107?

A, I iooked‘at the cost of environmental
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structures, which would include engineering costs for
those environmental structures, the construction

costs of those structures, as well as irrigation

‘systems that would be reguired.

Q. And irrigation systems would serve what
purpose?

A. To dispose of or land—apply liguids that
would have been captured in the basins.

Q. | Did you consider any other options discussed

in the systems manual?

A, No, I did not:
QL Why not?
A. I felt this most closely represented what

was going on at Mr. Vos' feedlot, plus it was thé
lowest estimate. So I felt that it was a
conservative estimaté of overall costs.

Q. Now, some of the assumptions made in this
SyStems manual, what sort of rainfall were they
looking to control in their assumpfions?

A. They based the designs on the requirement of
being able to hold up to a 25-year, 24-hour storm
event. |

Q. And do you know the design storm event they
used for their assumptions in this?

A, I believe it was 5.2 inches.
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Q. And‘how does that compare with the 25-year
storm event for Mr. Vos' area?
A. It is the-- It is very close, if not the
same.

Q. So you believe this is a reasonable

estimation--a reasonable way to estimate the costs

for building controls?

A. Yes.

Q. Okay. Mr. Poilard, I would 1ike to change
speed just a little bit and focus on some of the
risks imposed by feedlot runoff.

THE ADMINISTRATIVE LAW JUDGE: Before he
does that, I want to make sure I appreciate'that.

'So, Mr. Pollard, looking at this Table 10,
that's the inveétmeﬁt that you were just referring
to; right?

.?HE WITNESS: Yes; The iﬁifial investment,
yes.

THE ADMINISTRATIVE LAW JUDGE: So for a
facility of the sizg of the Respondent's, the initial
investment would be better than half a million
dollars and then an annual cost of about 61,000 to
maintain it; is that right? 547,000~

THE WITNESS: That's the total they

provided.
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1 -.  THE. ADMINISTRATIVE LAW JUDGE: .That‘S'what

2 it would cost to install this Eéast expensive |

3 operatioh, a little more than half a million;

4 correct?

5 THE WITNES$: According to this, yes.

6 THE ADMINISTRATIVE LAW JUDGE: And then they
7 | give the breakdown as to how that--if you had 1,500

8 head, that would add to the cost of your cattle of

9 | $365. per head of cattle; is that right.

10 "THE WITNESS: That's how I'm reading this,
11 | yes.
12 THE ADMINISTRATIVE LAW JUDGE: Go ahead,

13 | Mr. Breedlove.
14 BY MR. BREEDLOVE:
15 Q. Mr. Pollard, for the purpose of

16 | environmental controls, were we looking at $547,0007

17 A. No, we were not.
18 Q. What did you focus your cost estimates on?
19 A. The cost estimates I looked at were only

20 related to environmental structures..

21 _ Q. So were those-~- Did_you look at the

22 structures that were necessary to come into

23 | compliance with the Clean Water Act, those alone?
24 A. Yes.

25 0. Mr. Pollard, T would like tfo turn to some of
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the characterisﬁics,of feedlot runoff.

A. Okay.

Q. Specifically, I woﬁld like to turn your
attehtion to Complainant’'s Exhibits 33 and 34.

A. Okay.

Q. What are some of the threats to the-- What
are some of the threats posed to human health and the
environment by feedlot runoff?

A. Primarily of concern as 1t relates to water
aﬁe nutrients and pathogens.

0. Now, pathogens provide a threat to human

health; is that correct?

A. Yes.

Q  Have thése been investigated'by EPA?

A. ‘YES’ they héve extensively.

Q. Has EPA documented their invastigations on

these pathogens and other pollutants?

A. Yes, they have.
Q. Where have they documented those?
A. The two studies that we have are two of many

that they've looked at.

Q. Now, referring you fo Complainant's Exhibit
No. 33, Risk Management Evaluation for Concentrated
Animal Feeding Operations--

A. Ckay.
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Q. --are you familiar with this documeni?

A. Yes, I am.

Q. Have you used this document in your work?
A. Yes, I have.

Q. Have you relied on it for your conclusions

regarding threats to human health and the

environment?

A. Yes, I have.

Q. Complainant’'s Exhibit No. 34--

A. Okay.

SO, ‘——éleaée identify that.

A. Complainant's Exhikit 34 1s entitled

Environmental Impacts of Animai‘Feeding Operations.
Q. Who produced this document?
"A; This was produced by the United States
Environmental Protection Agency.
Q. Have you relied on this document?
A. Yes,_I have.
MR. BREEDLOVE: Your Honor, could I have a
minute or two?
THE ADMINISTRATEVE'LAW JUDGE: How much time
do ybu need?
MR. BREEDLOVE: Just a minute or fwo to talk
to counsel.

THE ADMINISTRATIVElLAW JUDGE: We're off the
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record for a moment.
(0ff-the-retord discussion.)
THE ADMINISTRATIVE LAW JUDGE: Let's go back
on the record. |
BY MR. BREEDLOVE:

Q. Just a couple more guestions, and we'll wrap

'this.up. In regard to the rain records we discussed

earlier, Mr. .Pollard, you had said ﬁhat you collected
rain records for--from the National Wéather Service
and provided them today. I think we failed to--
Were those in Complainant's Exhibit No. 257 Could
you look at that. Excuse me, 24, Complainant's
Exhibit 24.

MR. BREEDLQVE: My apoiogi@s, Yoﬁz Hénor.

T'm out of order here.. Complainant's Exhibit No. 46,

Your Honor.

A. Yes; Those are included in Complainant’s
Exhibit 46, and they appear to be marked by the
individual stations.

BY MR. BREEDLOVE:
Q. Okay.. These are the rainfall records you

obtained from the Naticnal Weather Service?

A, Yes, they are.
Q. They're identified as Complainant's Exhibit
Nc. 467
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A. That's correct. |
Q. Okay. Thank you, Mr. Pollard. Just a
couple more guestions. |
Béck to some of the characteristics of
runoff from feedlots,'can you describé some of the

impacts caused by the nutrients found in feedlot

runoff.
A. Could you repeat the gquestion, please.
0. . Please describe some of the impacts on water

guality caused by feedlot runoff.

A. = Some of the pollutants asgsociated with CAFOs
are nutrient pollutants, nitrogen, the nitrocgen in
its various.forms, such as ammonla are very toxic to
aguatic life. ‘They can also be toxic to humans,
gspeciaily.young children and babies.

Sediment or other solids that are associated
with feedlot CAFO runoff can be detrimental to
aquatic life or overall water guality.  Phosphorous
can lead to overnutrification of water, which creates
water quaiity concerns. |

The health impacts for pathogens can affect

‘human health directly in the form of illness caused

by e coli, crypto sporidium, or othexr viruses,
bacteria.

Q0. - Some of those pathogens and other
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conﬁamiﬁants are described in depth in Complainant's
Exhiﬁits 33 and 347 |

A. Yes.

MR. BREEDLOVE: No further guestions, Your
Honor.

THE ADMINiSTRATIVE LAW JUBGE: Okay. We're
going to take a 10~minﬁte break here, no more than 10
minutes.

Before we do that, though, I just want to
make sure I have it clear. I'm asking Mr..Pollard
this questionﬁ

When we talk about the 25-year, 24-hour
rainfall amount, is it faif to characterize
thatw?pléase tell me if I've gdt‘it wrong--but that
is the most amount of rain that one would expect
vased on a 25-year history to occur in the pé:iod of
24 hours. In this instance it's based on Exhibit
No. 23, it's listed as 5.2 inches. CIf you look back
over a 25-year period, that wQuld be the maximum
amount of rain thét one would expect during that
24—h§ur period?

THE WITNESS: As I und@rstagd it, that's
correct. |

THE ADMINISTRATIVE LAW JUDGE.: You're not

quite sure either?
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THE WITNESS: It's the 9rohability that--
If I.get this correct, it's the amount of rain that
would occur--the 24-hour storm that will occur in a
25-year pericd in the largest--

THE ADMINISTRATIVE LAW JUDGE: I assume
that's based on looking back cn records?

THE WITNZSS: Yes.

THE ADMINISTRATIVE LAW JUDGE: They figure

‘out this is the most we've had that we've recorded

over a 25-year window. We never saw more than 5.2,
so that's the mark?

THE WITNESS: I can't say for sure that that
is the methodology used to determine that 2b-year,
24-hour étorm.

THFE ADMINISTRATIVE LAW JUDGE: Okay. Thank
you. Let's take that 10-minute break. It's 20 of 4,
SO 10 of 4 we'll pick it up again. And-wefll stop |
promptly at a couple minutes beforé 5.

{Short recess.)

- THE ADMINISTRATEVE LAW JGDGE: Back on the
fecord. Start with your cross-examination,
Mr. McAfee.

MR;.MCAFEEC Yes, sir.
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CROSS-EXAMINATION

BY MR. McAFEE:

Q. Mr. Pollard, I will--may I call you Steve?
A. Yes.
0. Okavy. We have a lot to go through here, and

I thought it might shorten it up using one word,
going with Steve. So if that's okay, that's how I
will address you.

As vyou're well aware, I represent Mr. Vos,
and yoﬁ testified you've been to his feedlot several
times énd have met with him séveral times.

I guess Ifll maybe start, one of the

comments you testified to I think towards the end of

'your.téstimony on direct was that Lowell had told you

he cleaned out a--I1 want .to make sure I_accurately
reflect the record--that Lowell had during your
visits with him said that--he had said he
cleahs—~scrapes'the feedlots about once every two

weeks; 1is that correct?

A, Yes.

Q. That's correct as to your'testimony?

A. I‘said every two weeks.

Q. . And when were £hosa visits? Do you recall

when that was that you visited with Lowell that he

told you that?
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A. My recollection is that it occurred during
the discussions we had here in Des Moines.

Q. Okay. I can't myself testify as to what thé.
record will be, but I think there may be different
testimoﬁy than that from Mr. Vos as td his frequency
of scraping, and I was just cﬁrious. Since this is
my oniy chance to asg you guestions, I wanted to make
sure of the basis for that. But we'll deal with that
through additional testimony.

I guess we'll just start with your first
visit to the feedlot, and you testified to that

today. Would vou tell me when that was again.

You've had three visits; is that correct?

A, That's correct.

Q. And‘wheh was the first one again?'

A. The first visit was in December of 2006.
Q. And you didn‘t actually-- I think you

testified you did not actually go to the feedlot
itself, you were in the area; 1s that correct?
A. That's right. I drove by the facility and

was 1in the area.

H

Q. Did you talk to Mr. Vos then?
A. No, I did not.
Q. Okay. And I think you testified the purpose

for that visit was to take some photos primarily of
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the unnamed tributary and of Elliot Creek; 1s that
correct? |

A. Th@ purpose was to gather information on the
unnamed tributary and Elliot Creek.
Q. And vyou really didn't make any observations

or photos regarding alleged feedlot runoff on that

visit?
A. . No, I did not.
Q. Did you observe the feedlot at all?
A I saw it from the roéd, ves.
 'Q. Do you have any testimony as to——agaiﬁ, I

just want make‘sure I'm clear—--do yqu have any
testimony as to any alleged runoff from the feedlot
oﬁ that day?

A. I have no testimony.

Q. Okay.

THE ADMINISTRATIVE LAW JUDGE: Which again
waé the first visit, which was 12-06. Is that what
you're talking about? |

"MR. McAFEE: Yes, those are the questions I
was asking about. |

| fHE WITNESS: Yes.
BY MR. McAFEE:

Q. Now let's move forward to the next visit,

and.when was that?
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A. That would have been in March 2008,

Q. Okay. And I think we'il just maybé jump
right into that. Fifst of all, you don't have a
report or anything based on that visit?

A. I did not generate a report, no.

Q. Is that standard té not generate a report

for a‘visit like that?

A. I would say yeah, vyes.

Q. Okéy. Who was with you on that date?
A. Don Hamera, D~O0-N H-A-M-E-R-A,

. Anyone else?

‘A. Not that I recall, no.

Q. And were you-- Did you visit ény other

feedlots while you were here that day? By "here," f
mean in Iowa.

A. Yeg, I did.

Q. and I don;t_nged to know--T was just\tfying
to determiné whether the visit was specifically fo go
to thé Lowell Vos feedlot.or if you had other reasons‘
to be here. |

A.  We were assessing énother site, as well.

Q. | Ckay. Did you notify Mr. Vos.prior~—was he
aware you were coming?

A. T believe the notification--there was a

notification made. I did not directly contact him,
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as I recall.

Q. Did you talk to him that day?

.

I spoke with him that day, yes.
Q. And what was the discussion regarding?
A As I recall, the discussion primarily was

associated with why I was there.

0. And did Lowell cooperate with your visit?
A. Yes, he did.
Q. Do you recall on the day you were there, did

you determine how many cattle were at his feedlot at

.that time?

A. ‘I observed~~ While I was there I observed,
as I was looking at the site, the number of cattle.

I did not make an official determination as to the

‘number.
Q. Do you remember what that observation was?
A, Yes.
Q. What was that?
A.‘ It was low,

THE ADMINISTRATIVE LAW JUDGE: It was what ?
THE WITNESS: Low.
BY MR. MCAFEE:
Q. And, Stevé, you've been present during
testimony this morning in this proceeding where I may

have stated it--T1 don't know that it's been testified
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to in the record yet--but that Lowell Vos reduced his
feedlot capacity to less than a thqusaﬁd head as of
february of 2007.

| So.you were there on March 11 of 2008, and
you've indicated that your understanding was the
number of cattle were low. Do you believe it was
below a thousand head? |

A. Yes.

Q. So at that time of your visit, Lowell's
feedlot would not have been considered a CAFO; is
that correct?

A. I don't know the answer to that.

Q. Don't you make determinations as to when a

feedliot is a CAFO, or not?

Al Yes.
Q. And based on the information you have and

you had at that time, did you believe his feedlot was

a CAFQO?
A. Well, the definition of CAFC is complicated.
Q. Okavy. Do you believe it.was a large CAFO?
A. At the time, no.
Q. Okay. And by "a large CAFd}" thé thousand

head benchmark. At that time you did not believe
that he was over a thousand head?

Al Correct,.
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c. Okay. Sco the purpose of your visit
wasQ—woﬁld not have been éombliance related as of the
date you were there; is that correct?

A. In the broader sense I was--I was at his
site to.aSSess conpliance.

Q. = Okay. Was he in compliance with the
applicable regulations on the day yéu were there?

A. He appeared to be below a thousand head.

Q. Okay. And I'll repeat my question. Was he
in-- DBased on the information you have,. was he in

compliance with the CAFO regulations on the.day you
were there?
A. He appeared to be.

THE ADMINISTRATIVE LAW JUDGE: Let's juét
make_the record clear. ' This was March 2008. That's
the day that you're talking about-- |

MR. McAFEE: Yes, Your Honon 

THE ADMINISTRATIVE LAW JUDGE: ~--that month,

that year. When you say "at that time," I want to

make it.clear on the record, that's whét your answers
related to, right, March 20087

THE.WITNESS: Correct.

THE ADMINISTRATEVE LAW JUDGE: Thank you.

MR. McAFEE: Thank you.
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BY MR. McAFEE:
Q. Do you remember the weather conditions on

the day you were there on March 11, 20087

A. Yes.

Q. And what were they?

A.  As I recall, it was clear and cold.

Q. And probably with some of the detailed

‘weather information we have in the file, 'although I'm

answering my own question as I ask it, we have fairly

.detailed weather information in the record here, but

that may not go to--extend to March of 2008. It
might énd in 2@07!

So would there be anything in the record
that ygu're aware of that would give us the weather
conditions on that day?

A. i'd have fo refer to the data‘to.answer
that. ‘

O. | A1l right. Weli, maybe if we have a chance
we might'take a look. Maybe we can take a short
break and double-check that rather than take the time
on the record.

When you gay "cold," describe what you mean
for me by "cold."

A, It was probably approximately 30 degreés.

0. And what time did you arrive?
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A. . It was in the morning, I would say, sometime

| around B a.m.

Q. Do you remember 1if 1t was sunny?

A. Tt seemed to--I seem to recall it was partly

‘cloudy to sunny, yean.

Q.. And how long were you there?

A. I was probably there an hour, hour and a
half.

G. And was Don Hamera with you the entire time?

A. He was.

Q. And did he accompany you on.the photos_you

took? Was he right there with you, or did he do

something else?

A. He stayed in the car or the truck.

Q. So when you*were.taking these photos that we
will go through and fhat you previously testified to,
he was not right there with yoﬁ? |

A. Well, there were a lot of photbs. I wduid
say that he was with me on a portion of the photos I
took on that trip.

Q. But the ones where you were out in the--
Did you drive out in the field with your_ﬁickup?-

A. . Yes.

Q. Okay. So he would have been with you there

as you drove?
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A. He was—-- We drove into the field with the
pickup, we stopped, I got out and I took the photos.
Q. Ckay. Was there-- Jlere there melting

conditions or runcff occurring while you were there

that day”?
A. T would say that the temperature was--it was
just beginning to thaw. The surface was just

beginning to thaw as_the‘sun became warmer.

Q. Was the unnamed tributary flowing that day?
A, Yes.
Q. And did vou also go down--I use the word "go -

down"--did you go look at Elliot Creek also that day?

A. Yes.
Q. What did you do at Elliot Creek?
A. Observed it at multiple points, both above

and below Mr. Vos' facility.

Q. Okay. You've said you observed Elliot Creek
both above and below his facility. Well, maybe-we
should just go through the photos. I wanf to make
sure I understand what you mean by that.

T just-- I think I'll start with this, and
then we'll go through more detail with the photos,
and we'll go through Exhibit 28 Pollard.

Did you.take any water samples of any kind

that day on March 11, 20087?
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A. No.
Q. Okay. Can we have you take a look at
Exhibit 28 Pollard.
- A, Yes. Okay.

o. I don't know that we'll need the overhead.

If we do we'll fire it up, but let's just start by

going through fhe photos.

A. Ckay.

Q. Photo No. 1 of Exhibit 28 Pollard has the
description--could you read the descriptionlfor the
Court, please.

A "Unnamed tributary to Elliot Creek just
soﬁth of 100th Street fécing east. Pheto alsc shows
frozen runoff between feedlot and tributary. There
is évidence that runoff is coming from feedlot pens
asrwell as the west sedimentation.”

Q. Okéy. When you make the description you
have on this photo, when you say thereawas evidence
thai runoff was coming from the feedlot pens, as well
aé ﬁhe west éedimentation, there;s several things in
that statement I want to go through with you.

When you state that runoff.was coming from
the feedlot pens, was it happening that day?
| A. There was indication to me that there wés

runoff_present, frozen, coming from the pen.
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Q. All right. I just want to clarify that. As
you were there that day, there was not actual runoff
occurring; liguid actually moving that day when you
were there?

Ai I did not observe any ligquid moving at that
time.

Q. Okay. So in photo No. 1 when you say that
there was evidence that runoff was coming from the
feedlot pens, yéu testified that it was frozen; is
that correct? |

A. It appeared to be frozen.

Q. 'And so that would indicate it happened on a
previous day?.

A. I don't understand the comment.

.Q. I'1l just move forwak&. Maybe we can work
through this. . |

THE ADMINISTRATIVE LAW 5UDGE:V Well, don't
give up. T understand what you're‘driving at: I
mean-—-

MR. McCAFEE: Okay. Well, I was thinking
that 1 wduld try to come at.it from a different
diréction. |

THE ADMENESTRATIVE LAW . JUDGE: Sure, however'

you want to do it.
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BY MR. McAFEL:

Q. Mr. Pollard, what I'm tfying to determine
here was you éay the runoff was frozen, which
indicates to me that--and you said it wasn't:
currently moving while you were tﬁere. So my point
is you did not actually see it coming from the'
feedlot as you were there that day, actually moving
out of the feedlot; is that correct?

A COrrect 

Q. Okay. So that would indicate t§ me it had
happened on a previous day, whenever that was, but it
didn't happen on the day you weré theé@, while you
waere there? |

A. Whiie I was there?

0. Yes. I'm not trying to be tricky here. I
apologiée if some of my.questions may seemn like they
are. I'm just trying to determiné what aétgallj was
occurring when you were there. And when you usé the

'

terms that "runoff was coming from," I want to make
sure that that's not in the active tense, but rather
something that héd happened that you obsérVed as
frozen.

Okay. That's what I'm trying to determine.

You've indicated that is the case, it was frozen,

which indicated that it had happened previous to you
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arriving; correct?

A. Repeat the question.

THE ADMINISTRATIVE LAW‘SUDGE: It's the same
queétion. But go ahead, repeatlit.
BY MR. MCAFEE: |

Q.. T'm trying to asgertain thgt‘when‘you use
the description that there was @vidence that funoff-
was coming from the feedlot pens, that that is not in
the active tense. It was not ocdurring as you-weré
there. It had occurred before you arrived; correct?

A. That's cofrect.

0. A1l right. Now, let's talk about the ferm
"runoff." I believe. this photo is a little hard to.
see because I askedlyou if it was.sunﬁy that day, and
if you were there early in the-morning loéking to the
east I think this photo telzs us that because that
abpears to be the glare of the sun.

THE ADMINISTRATEVE LAW JUDGE: Well, let's
ask a qﬁestion. Ask a guestion, ail riéht.

MR. McAFEE; ALl right. I apologize, Your
Honor. I will move right into it. '
BY MR. McAFEE:

0. The runoff that I can see with the glare of
the sun here,ltq me it looks like snow melt runoff.

What did you observe that day?
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A. It appeared to be runoff of some sort coming
from thelterrace area, as well as--well, 1t was
coming from the terrace area.

Q. Was there snow on the terrace area?

A. There was snow on it, yes.
Q. So ceuld that have been snow melt from the

terrace afea?
A. Possible.
Q. dkay, Do you believe that it was pollutants
from the feedlot?
A. I wasn't able to determine that.
THE ADMINISTRATIVE LAW JUDGE: You were not
able, ié rthat what vou said, you were not?
THE WITNESS: Yes, I was not able‘to
determine that, were not.
BY MR. McAFEE:
Q. Were you able to determine that 1t was
actually coming from the feedlot pen?
A. Well, the photograph 1 is documenting--what
I was doing here was documenting the runoff and the
channelized flow §ath from the terraéé to the unnamed
tribuﬁary. |
| THEE ADMINISTRATIVE LAW JUDGE: But vyour
question really wasn't answered. Dé you want to have

the question repeated?
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THE WITNESS: Yes.
(Last question read by the reporter.)
THE ADMINISTRATIVE LAW JUDGE: That's a yes
or a no.
A. No.
BY MR. McCAFEE:

0. You also state in yoqr‘description "as well
as the west sedimentation." - Do you mean the
sedimentation basin?

| A. Yes,; the basin was cut off.by the label, was
not included when hi generated the photo label.

| Q. And I have a similar question there. Were
you able to determine that the runoff was actually
coming from the west sediﬁ@ntation basin?

A. - I determined that there was @vidence that
runoff was coming from that sedimentation basin.

Q. From the inside of the basin, from the
contents of the.basin?

A. It was coming from the berm of the basin.

- Q. Ckay. . Now, berms have bothran ogtside.and
an inside,'and it appears from this photo there was
snow on the outside of the berm?

A. Correct.

Q. Was the runoff coming from the outside of

the berm?
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A. Possibly;

Q. Could you tell and did you walk up there to
see if the runoff was coming from the inside of the
basin, which wouid mean that it'would‘be the basin
contents?

A. I did not.

o. Did you determine if there were any cattle

in that portion of the feedlot that drains that

direction?
A, I don't recall that I did that day, no.
Q. Okay. Let's move on to photo 2, please. I

believe on this‘photo that your description does not
indicate anything other than that it's a culvert.
Howevér,.in*—this is Exhibit 28 Pollard, of course,
which has yellow lines on it from yéur indication of
where you believe the runoff was occurring; is that
correct?

A.  That does indicate the direction that the
cﬁannelized flow path was taking to the unnamed
tributary.

Q. Okay. Let's take it a step at a time here.

There are three yellow lines on this photo; is that

- right?
A. That's correct.
0. The first yellow line to the left is in the
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cornfield, and do you recall if you saw any actual
runoff occurring at that yellow line that day?

A. Again, I did not--no, I did ﬁot see any
actual runoff.

Q. And would that be fhe same for the yellow
line going down the bank of the unnamed tributary?

A. Yes. |

0. And then the third y@llow line, of course,

is just indicating the direction of the unnamed

tributary?

A. Yes.
Q. Let's look at photo 2 &nd 3 together, if we

could. Isn't photo 3 a photo of the same area from a
different angle? |

A. Yeé.

0.  And again, in photo'3 is it your testimony
that there was no. runoff actually occurring while you
were there? | |

A. I don't recall testifyiné to that. The
testifying‘was related to the pxeéence of a
channelized £1ow path in the photé.

Q. Then I'11 ask-~I'11 directly ask the
guestion. In photo 3 is that a photo showing runoff
actually occurring, liguid moving while you took the

photo?
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A. There was no liguids moving. ’

Q. And granted the-- I'm not talking about the
unnémed tributéry, I;m talking about what's coming
down that you have indiéated in the channelized flow
path; You've indicated there was no movement in the
channelized flow path while you were there?

A. - Not tﬁat I observed.

0. Now, you believe that that is a channelized
flow path. Let's look at photd 3. The line coming
down the bank, what leads vyou to beliéve.that's a
channelized fioﬁ path?

A. Because there is a deposition of soil or
manure or other solids all aibng the bank there.
It‘s.in one confined location.

Q. I'm sorry. Go ahead. What is in one
confined location?

A, The darker material that's been deposited on

'top of the snowbank.

Q. And is it your testimony?-I'm looking at
photo 3--the yellow line that goes down the bank to
the unnamed tributary--

Al Yes.

Q. --is it your testimony that that photo at
that location shows deposits, I'll call it for‘now?

A, Yes.
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Q. And is it your testimony that those deposits
came from the feedlot?

AL No.

Q. What 1is youf testimony r@garding those
deposits that you have testified to?

A, 1 wasn't able-- I mean, I didn't at that
time make a determination of where those came from.

Q. And help me. I just want to make sure I
understand. What tells you when you‘look at this
photo that there are‘deposits there, because I'm not
seeing that?

A. It's basically the presence of a dark

‘colored material on top of the snowbank in various

| areas there, and it's actually begun to melt in that

area. But you can see, and I saw when I was there,
that there was debris deposited on top of:the SNOW,
which indicated to me that material was flowing over
it. |

Q. And that would be again in photo No. 3 where
the yellow line is going down the bank towards thé
unnamed tributary?

A. In that general area, yes.

Q. Now, there is dead vegetation there; is that
correct?

A. There does appear toc be, yes.
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0. And there is some snow there also; correct?
A. Yes.
0.  If you saw deposits there, did you attempt

to take a closer photo?
A. That's the only photo I took of that.
Q. Did you go over and examine what that was

any closer?®?

A. I walked up to it, yes.
0. And what did you see?
A. Again, it was the deposition of solid

material on top of the--of that-snowbank that was
there.

Q. Did you have your camera with you when you
walked over there?

A. Yeah.

Q. But did you take a photo when you werelright

up next to it?

A. No, I did not.

Q. . Did yourtakena sample of it while you were
‘there?

A. No.

Q. In doing an investigation such as this,

would it--do you ever take samples?
A. We have, yes.

Q. And by "we," do you--
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A. - EPA. .

¢. ' pardon me?

A. EPA.

Q. - How about you individually, have you taken

samples doing an investigation like this?

A, - Yes.

Q. .Okay. Can we take a look at photold. I
guess I apologize. I don't need to cover anything

there. Let's go to photo 5, please, of Exhibit 28
Pollard.

THE‘ADMINISTRATIVE LAW.JUbGE: Let's go off
the record for a sééond.

{Off-the-record discussion.)

THE ADMINISTRATIVE LAW JUDGE: Back on the_
record. So you were going to talk next about photo
5, counsel?

MR. McAFEB: .That‘s correct, yes.

BY MR. McAFBE:

Q. ‘Steve,'if you have that photo thére, your
description on the photo indicates that it shows the
channelized flow from pené west of approximately 100
vards beforé it enters the unnamed tributarf. And
you've placed yellow lines on there to that effect.

I guess I want to make stire, does this photo

show us anything other than the channelized flow
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paths? Does this photo show us anything regarding |
pollgtants or any ofher runcff from the feedlot?

A. There's some liquid present in the channel
that's frozen, but other than that, no.

Q. and was that-- When this photo was taken,
was that liguid frozen?

A. Yes,

Q. I'd like to move to photo 6, and I believe
you testified fairly in detail and eXtensively akbout
what this depicts at the feedlot. I would like Lo
ask you regarding the feedlot oﬁ kind of the
right~hand side of the photo.

As an old farm boy, I think I can identify

cowpies when I see them. Is that what vyou see ther@?
A, Yes.
Q. Ts there any other manure present in this

photo that you see?

A. In addition tec what's present in the photo,
no. |

0. Okay. And again, I'm not trying to--these
are not trick guestions, i'm just trying to determine
what this photo depicts bgcause you were the one who
was there and took it.

A. Yés!

Q. Would you characterize a feedlot with that
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amount of manure there in this portion--all we can:
talk about is what you have a photo of--would you

characterize that as being clean?

A. I would not say that based on this photo.
0. And why wouldn't you say that?
A. There's a considerable amount of manure

present there, and this is just a small portion of
that one pen.

Q. Ckay. And I've asked you what you see as

far as manure there, so I won't go through that

again. Did you see any cattle there? I know they're

not in the photo, but did you see any cattle in this

pen when you took thié photo?
A, I can't fecall.

THE ADMINISTRATIVE LAW JUDGE: Let me ask
somethiﬁg so I can understand this,'Mr.‘Pollard.
You've talked.about the manure which is depicted in
photé 6; correct?

THE WITNESS: Yes.

- THE ADMINISTRATIVE. LAW JUDGE: And is all of

the manure in that photo to the right side of the

yellow lines and none on the left side? Do you see
there are three vellow lines?
THE WITNESS: Correct.

THE ADMINISTRATIVE LAW JUDGE: S0 we can
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bisect the photo into a left side and right side
based upon the travel of those three yellow lines?
And that's my guestion. Do you understand my
question?. Is there any ménure, based on this photo
or your recollection, on the left éid@ of this line,
or is the manure only on the right side?

THE WITNESS: The manure pilés appear to be
only on the right side.
THE ADMINISTRATIVE LAW JUDGE: Okay.
BY MR. McAFEE:
Q. I believe, Steve, now we can move.to photo

14, please.

A. Okay.
0. This photo from the description indicates a
£flow path of runoff again. And I believe your

testimony regarding this is it was above the terrace;

is that correct?

A. That's correct.
O. Okay. Where is the terrace in this photo?
A. I would say that it is about a third of the

way down frém the top of the photd;

Q. Okay. And there's a--you have a yellow line
there in the middle of the photo, the uppe%most
yeilow Srrow.

A. Correct.
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Q. Where is the terrace in relation to the
point of that arzow?

A. If runs perpendicular to that arrow, for the
most part, straight across the entiré image.

. Is that arrow pretty much, then, touching
the terrace?

A, Well,'Yeah,‘it's not exact,

Q. Okay. But roughly that's where the‘terrace
is there?

A. Right.

- We can kind of see.a,discoloration or darker
area across the photo?

A, Correct.

Q. Okay. Now, you state in your description

‘that——yoﬁ say in the last sentence, "From there it

overflows the terrace and continues flowing
southwest." From this photc can you tell me where 1t
overflows?

A. Froem that photo i believe the point at which
it overflowed was more towards the right of the
image.

Q. And does it show a channel in this photo
where it overflows?

A. No.

Q. How can you determine from this photo that
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it overflows the terrace?

AL When.I tpok the photo, I hadn't made that
determination yet.

THE ADMINISTRATIVE LAW JUDGE: Had or had
not? |

THE WITNESS: Had not.
BY MR. McAFEE:

Q. Okéy. So do we need to move to another
photo; then, to determine if it overflowed?

A, Well, the determination was made——I mean I
took the photo when I walked down and then I made the
determination.

Q. All right. Well, let's move tO phofo 15,
and maybe we can come back to 14. I just want to
understand the descriptioh in the photo that will be
in the record aé to how you determined it overflowed
the terrace,. |

Let's go to Nb. 15, and as E.recall your

testimony, you were staﬂding belcw the terrace or on

the terrace.

A. At the hase of the terrace.

Q. Pardon me?
A. At the bhase.
Q. "By the base do you mean--just so0 we're clear

in the recprd——that you were on the lower side of the
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- Correct.

Okay. And so you took this photo showing a

flow path leading away from the terrace?

A.

Q.

Correct.

I guess what I don't see here is a

connection between above and below the terrace where

it overflowed. And can you help me understand that

from your testimony.

A.

Well, the first photo showed the runoff

going to the terrace, and the second photo was taken

at the base of the terrace showing where runoff went

from thelpoint at the base of the terrace on down

into the field.

Q.

But you don't actually have .a photo showing

it either going through or over the terrace?

A.

Q.

b2l

Q

A

Q
correct?

‘A.

Q.

Né, I don't.

Did you observe that?

Yes.‘

Was there a channel through the terrace?
Yeah. Yes.

But yet we don't have a photo of that;

No, we don't.

And that would have been approximately right
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where you were standing When you took'photo 157
A. It's in the approximate location..

Q. Okay. Let's move to photo 16. I believe

now we are on the south side of the feedlot; is that

correct?

A. Photograph 16, vyes.
Q. We, in general looking at this photo, are on
the south side of the feedlot. Before you were

shgwing‘us the southwest portien of the feedlot with
those photos; correct?

A. Correct.

Q.. and, of course, there's a photo index that
will be in the record to show exactly where this
phoﬁo was taken froﬁ. When you took photo 16, yoﬁ
were facing the feedlot. I don't see any cattle in

that photo, do you?

A. _There is cattle present.

Q. Okay. And help ne out. Where &oryou see
them?

A. T misstated that. That's not cattle.

THE‘ADMINZSTRATIVE LAW JUDGE: It's what?
THE WITNESS: I was mistaken! There are no
cattle present. | |
BY MR. McAFEE:

Q. Okay. Do you see manure pfesent? Let's
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start with it appears with thelfenbe post there, that
thatks the edgelof the feedlot. Do you see any
manure presént on the other side of that fence

depicted by the fence post”?

A. Yes.
0. And where do you see that?
A. I mean, it's a_f@edlot-pen, and that's going

to contaln manure.

0. Would it contain manure 1f it had been

scraped?
A. Yeah.
0. Tell me what you mean by that.
A. I mean, a scraping of manure is ﬁot going to

get all of the manure out of the pen. It could

potentially remove a portion of it, but there's still

going to be manure present. It's a feedlot pen.

Q. ‘Well, I just-- All right. In looking at
this photo, do you see evidence of manﬁre, visual
evidence of manure inlthai feedlot pen?

A. I think that‘themwthére is evidence, vyeah,
that there is manure in that pen.

0. Is it-- Now, before when we locked at
photo--the previous pheto we discass&dw—and I'm
sorry, 1'm looking fof it right now--photo No. 6, we

discussed the evidence of manure there. Do you see
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similar evidence of manure in photo 167

A. T see brown piles in photo 16 that could be
manure. |

0. And where'do you see those?

A. On the right portion below the labeéel there's
a pile of solids that could be manure. There's dark

piles there that could be manure.

0. © Other than that, do you see any evidence of
manure?
- A. Besides the fact that it's a feedlot pen, sO

anyplace in that pen could contain manure.
Q. 1 understénd that, Steve. I'm just asking
you if you see evidence in this photo? |

A. Yes, I sée evidence in this_phétojthat
thgrefs manure iﬁ that pen.

Q. Other than on that right-hand side that you
described for us,.do you see evidence of manure-in
this feedlot peh?

MR. RYAN: Objection, asked and.answered.

He's asked it three times, he's answered it three

times.

THE ADMINISTRATIVE LAW JUDGE: Not really.
IT'm allowing the question. I'm looking at this
intently, and I don't Xnow whether it would Dbe

helpful, or not, but where exactly this witness sees
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that.

Wouldn't it have been useful to mark that on:
an exhibit? Because it's unclear to me whether he's
looking-oﬁ the feedlot pén itself or south of it or
where. T don't know what this is we have the witﬁess
observing.

| MR. MCAFEE: Your Honor, maybe it would be
helpful at this point to use the projector and to
mark the exhibit. May I°7?

THE ADMINISTRATEVE LAW JUDGE : Yes.

MR. McAFEE: Can we go off the record?

(Off—the—re;ord discussion.)

THE ADMINISTRATIVE LAW JUDGE: Back on the
record.

BY MR. MCAFEE:
o Steve, we'nOW have—--I don't bave an exhibit
now--but we now have photo No. 15--

THE ADMINISTRATIVE LAW JUDGE: 16, I think.

BY MR. McAFEE: |
Q. -~16.

MR. McAFEE: If it's all right with the
Court, I will stand here and then we'll get through
this exhibit.

Q. We are now looking at photo No. 16, and I

would like to have you mark this exhibit with one of
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the pens we've béen using--
A. Okay.
Q. ‘——as tcvwhere you see manure in that photo
in the feedlot which is on the other side of'thét
fence poét.
A. Well, the area of concern that I was

referring to previously is in this area (indicating} .

Do you want me to mark it?

0. Yes, please.
A. (Witness marks on exhibit.)
Q. Okay. And, Steve, when you say the area you

were concerned about, let's make sure the record is

clear. What do you see there?
A. I see material that could possibly be
manure.

Q. When you took this photo, did you go over
there to look at it cléser?

A. No, I did not.

Q. Okay. At the time you took this photo, aid

you make the determination that that was possibly

manure?
A. No.
Q. Okay. What other areas in the photo, if

any, do you believe you see manure?

A. In my experience, professional experience
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with CAFOs, any portion of a feedlot pen'éould-'
contain manure. It doesn't have to be in piles. Iﬁ
can be pulverized iﬁto a powder form.

THE ADMINISTRATIVE LAW JUDGE: Let me stop

- you. T don't think counsel asked you a general

guestion about what your experience 1s. He was
ésking you about this-photo.

Am I correct?

MRE. McAFEE: Yes, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: sO_just‘
confine your answer to this photo.

Your question was any other areas; is that
right?

MR. McAFEE: Yes.

B Yes, it would be the Qﬁoie pen.
THE ADMINISTRATIVE LAW JUDGE: Everywhefe?
THEjWITNESS: In thé pen, yes.

BY MR. McAFEE:

0. That visual observation is made from this
photo?
A. Yeah.
- Q. What did you see-- Just for purposés of the

record, do you know what that is in the middle of the

photo between the two yellow arrows, the two yellow

arrows on the right, I'll say? There is a stretch in
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the middle of that. Do you know what that 1s?
A.' It apbears £to be a feed bunk.
.Q. When you were there that date, did you

observe any feed in or near the feed bunk?

A, No.
Q. And do you observe any of that as we look at
it today?
A. I didn't look at it.

Q. No, today. Do you observe anything today in
the photo?

A. I can't determine'from the photo what was in

the feed bunk.

Q0.  Okay. Can y0u see from the photo if there's
any feed or anything else, manure oOr anything around
the feed bunk from the phbto?

A. Directly arocund the feed bunk, no.

Q. I want to clarify. Do you see any cattle in
the photo?

A, No.

Q. Ckay. Well, let me-- Before we méve on,
let me--I want to talk about what's in the photo
depicted by the longer yellow line, the lower yellow
line. The long one, is that depicting a flow path?

A. Tt's indicating the direction of a flow

path, vyes.
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Q. Okay. And do you see any manure in that
flow path?
A. Not directly, no.
Q. Thank you. Did you--
THE ADMINISTRATIVE LAW JUDGE: Now, you're
going to gi%e that exhibit a number; right?
MR. McAFEE: Yes, Your Honor, thank you for
zemindigg me., I will take this exhibit back to be
placed heré with the witness exhibit list. I will

then take this exhibit that has been marked on, and

~this is Exhibit 28 Pollard.

THE ADMINISTRATIVE LAW JUDGE: But you'll
have to give it anbther name . |

MR. McAFEE: Ygah. I'm just trying to get
in the right area here. So it's photo 16 of 28
Poilard. May we go off the récord for a minute?

THE ADMINISTRATIVE LAW JUDGE: Yes.

(Offwfhe—record discussion.)

MR. McAFEE:. I will move--

THE ADMINISTRATIVE LAW JUDGE: RBack on the
record.

MR. McAFEE: We have whét will be labeled as

Respondent's-Exhibit 15, and it is photo 16 from

Complainant's Exhibit 28 Pollard, which has been

marked on by the witness, Mr. Steve Pollard, as
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presented in the recoxd hefe. And I move that
exhibit for admisgsion.
'MR. BREEDLOVE: No objection, Your Honor.
THE ADMINISTRRTIVE LAW JUDGE: Respondent's
Exhibit 15 is adﬁitted.
(Respondent's Exhibit 15
was recelved in evidence.)
BY MR. McAFLEE: |
‘Q. Could we move to photo 17 now, SteVe, in

Complainant's Exhibit 28 Pollaxd.

A. Photo 177

Q. Yes, please.

A, Okay.

Q. Steve, photo 17 shows a channelized flow
path. Is fher@ any manure that you observe in that

exhibit or anything else that you would characterize

as a pollutaﬁt from the‘feedlot?

A, No.
Q. Photo 18, same question. It depicts a
runoff path. Doés that photo show any manure Or

other feedldt pollutant?

A, EhOtO No. 187

Q. That's correct;

A.‘ “No.

Q. Photo 19 again shows a fiéw path fhat you
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have testified to previously. Photo 20 shows é flow
path down through Respondént‘s cornfield.

THE ADMINZSTRATIVE LAW JUDGE: Is it
Respondent's chnfield; as wgll?
MR. McAFEE: Yes, I guess that's not in the
record yet because Respondent has not testified yet.
| THE ADMENISTRATIVE LAW JUDGE: You represent
that that's what'you believe he'll testify to?
MR. MQAFEEf Yeah. I could ask Mr.--Steve.
BY MR. McAFEE:
Q. Is it your understanding that this is
Respondent's cornfield that is shown in ﬁhese photos?
A. That's my understanding.
Q. Okay. Do both of these photds, photos 19
and 20, do they show any manure or other feedlot

pollutant, in your opinion?

A.  No.

0. Photeo 21, it wouid he the same for that
photo?

A. Yes._

0. And photo 227

A, Can I ask-for clarification?

Q. Sure.

THE ADMINISTRATIVE LAW JUDGE: Yes, but you

can't have a dialogue with counsel. You can say "I
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don't understand ybur guestion, ™ but you can't be
asking Mr. McAfee'questions.

THE WITNESS: Okay.

THE ADMINISTRATIVE LAW JUDGE: It's like
jeopardy, there is a certain way the questions are
phrased.

THE WITNESS: That's okay. Repeat the

guestion, please.

BY MR. McAFEE:

Q. Okay. I believe we're on photo 22.
A. Okay.
Q. Photo 22 shows, as have the previous photos,

flow path depicted by your yellow lineS-that you've
placed on the photo. The caption mentions nothing
akbout the preseﬁce of manure or runoff cr any feediot
pollutant.

My question i1s does photo 22 show any
evidence of.anything other than a fléw path‘and not

show any evidence of manure or any other feedlot

pollutant?
A, It does not show evidence.
Q. Okay. Thank you.

MR. McAFEE: Your Honor, may we go off the
record for a minute?

THE ADMINISTRATIVE LAW JUDGE: Sure. Let's
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go off the r@cord.

(Off~-the-record discussion.)

THE ADMINISTRATIVE LAW JUDGE: We'll resume
tomorrow morning at 9:30.

Did you ask somethingf Mr. Ryan?

MR. RfAN: 9:30 would be fine. We can start
earliér if you would like.

But I‘have a question,'are we--given that
he's still under ocath, are we, the counsel, allowed
to speak with him_regarding his testimony bétween now
and tomorrow morning?

THE ADMiNESTRATIVE LAW JﬁDGE: You khow,
particularly when he's under cross-examination, that
gives me some angst. I don't think it's appropriate.

MR. RYAN: We ﬁurposely.did not taik to
Mr. Sena dufing lunch. i just wanted some.
clarification., We should refrain from speaking to
Mr. Pollard? |

THE ADMINISTRATIVE LAW JUDGE: That's the
way I prefer to go, and I feel quite strongly about
that. Otherwise, it amounts to--not coaching, but it
depends what's asked. I'd rather you deal with it on
direct examinaiion for things that you feelwwif you
feel it's necessary.

MR. RYAN: That's fine, Your Honor. I just
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Qanted to make sure we're all clear.

THE ADMINISTRATIVE LAW JUDGE: The same will
apply to your wiltnesses, Mr. McAfee,.okay? We're all
set?

MR. MCAFEE: Yes.

THE ADMINISTRATIVE LAW JUDGE: Ybu'agree'
with what I just said?

| MR. McAFEE: Yes.

THE ADMINISTRATIVE LAW JUDGE: See you all
tomorrow morning at 9:30.

{Recess at 4:55 p.m., until 9:30 a.m.,

Tuesday, September 16, 2008.)
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said shorthand notes were reduced to typewriting
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foregoing ty?ewritten pages are a‘fuil and complete
transcript of the shorthand notes so taken.
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